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Executive Summary

Across South Asia, civil society is being increasingly constrained.
It is either too nascent, due to late democratic development, or
where it has had a little history of growth and nurturing, is facing
strong challenges. Anti-democratic authoritarian tendencies and
greater securitisation of laws and practices appears to be the main
drivers of this narrowing trend, with the mid-2010s appearing to
be the period of convergence for this constriction in many of the
countries. Democracy champions, human rights defenders (HRDs),
and activists have been in the crosshairs of authorities everywhere
for challenging state actions and speaking out. A great deal of the
narrowing of space for civil society concerns minorities, which is
also due to the hardening of majoritarianism across the region.

This report focuses on the status of civic space in South Asia,
specifically for minorities. A comprehensive and inclusive
definition of civic space includes social movements, national
and international non-governmental organisations (NGOs), civil
society organisations (CSOs), the media, academics, and activists,
among others. A functional civic space depends on the rights i) to
associate, ii) assemble peacefully, and iii) freely express views and
opinions. Hence, each chapter of the report seeks to explore the
status of these three ‘basic freedoms’ in several ways.

The chapters relied on desk research with a review of published
materials on civic space for minorities in the respective countries.
The chapters also include assessments of laws and policies to
regulate civic space as well as the bills proposed over the years
to capture the general mood of the government over time vis-a-
vis civic space and civil society. Some primary data was collected
through an online expert survey for Afghanistan, India, Pakistan
and Nepal to assess the public perception on civic space there.
While a similar survey was undertaken in all the countries, the
pandemic as well as other factors led to a very low number of

1



SRI LANKA: MINORITY RIGHTS WITHIN SHRINKING CIVIC SPACE - 2020

respondents, making the analysis moot. The pandemic also resulted
in the research for individual chapters being mostly confined to
materials available online.

Key Findings

The constitutional rights of freedom of expression, association, and
assembly in all the countries—Afghanistan, Bangladesh, Bhutan,
India, Nepal, Pakistan, and Sri Lanka—have been increasingly
violated by superseding legislation introduced by the respective
governments within the last decade or so. One prominent example
is the increased regulation of registration of CSO/NGOs. As a
consequence, civic space is becoming more restrictive over time,
creating a hostile environment for CSOs/NGOs, progressive media
entities and human rights defenders.

i.  Freedom of Expression: The region has seen a curtailment
of freedom of expression. Some examples include the
International Covenant on Civil and Political Rights Act
2007 being deployed to curb freedom of expression and
silence critics in Sri Lanka rather than arrest persons
inciting ethnic/religious tensions. In Afghanistan, the
Mass Media Law 2009 was meant to consolidate freedom
of expression but instead contains clauses that require the
upholding of Islam, which has been steadily weaponised by
the government in recent years. Freedom of expression is
also affected in Bangladesh, particularly in light of Digital
Security Act 2018 under which, posting false, provocative,
indecent or sensitive information on websites or any
electronic platforms that is considered defamatory or likely
to disrupt the country’s law and order situation, or harm
religious sentiments, is a punishable offence. In Bhutan,
under the National Security Act 1992, speech that creates or
attempts to create ‘hatred and disaffection among the people’
or ‘misunderstanding or hostility between the government
and people’ can be punished with imprisonment. In India,
there have been several instances of censorship of TV
news channels, with channels that have broadcast views
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ii.

1il.

critical of the government being banned. In Nepal, there
has been an amendment proposed to the Media Council
Bill about journalists requiring a licence to work while the
Criminal Code of 2018 can punish journalists for publishing
information deemed ‘confidential’.

Freedom of Association: The countries are wielding the
power to deny registration or renewal of registration
of CSOs/NGOs to attempt to regulate them. In Bhutan,
CSOs are reluctant to engage in advocacy efforts for fear
of having their registration certificates revoked. India’s
civil society actors—its human rights lawyers, activists,
protesters, academics, journalists, liberal intelligentsia—in
fact, all those who have spoken up against government
excesses and majoritarianism, have increasingly been under
attack. Alongside, the Foreign Contribution (Regulation)
Act, which regulates foreign donations to entities in India,
has been further weaponised against progressive and
minority NGOs. In Bangladesh, under the Foreign Donation
(Voluntary Activities) Regulation Act 2016, registration
of NGOs has been made mandatory for receiving foreign
donations. In Pakistan, NGOs and INGOs are subject to
extensive regulation involving multiple, lengthy procedures
of registration, security clearance, and approvals for
funding. The entire process is characterised by an absence
of transparency and limited civilian oversight, resulting in
arbitrary rejections of NGO applications, which severely
curtails their ability to function. In Nepal, existing laws are
cumbersome already, while new bills proposed will ensure
severe curtailment of the civic space. In Afghanistan, the
NGOs law includes a burdensome ‘re-registration’ clause
which implicitly allows the government to refuse to register
a specific NGO, leading to its automatic removal.

Freedom of Assembly: Violence against religious minorities
is being used strategically to implement fundamentalist and
supremacist national rhetoric. In Afghanistan, the Assembly
Law places significant restrictions on gatherings, protests,
and demonstrations, a serious concern for HRDs. In India, in

3



SRI LANKA: MINORITY RIGHTS WITHIN SHRINKING CIVIC SPACE - 2020

iv.

order to forestall any dissent against anti-minority policies,
authorities have imposed effective martial law—snuffing
out civic space completely in Muslim-majority Kashmir—
but also severely limiting it to Muslims and other groups
protesting anti-minority policies and practices elsewhere.
Public protest is not an outlet available to religious
minorities in Pakistan as most fear violence and retaliation
by extremists and Christians cannot effectively gather and
pray because of the increasing opposition to the existence
of churches in non-metropolitan areas. In Nepal, Christian
faith-based NGOs also report facing increased scrutiny. In
Sri Lanka, the period after the Easter attacks of April 2019
saw Muslims subjected to discrimination, harassment,
arbitrary arrests and detention, and even violence.
Targeting of Religious Minorities: Civic space for religious
minorities, too, has been curtailed. In Pakistan, lawyers who
work as human rights activists, especially those defending
cases of minorities related to blasphemy, but also Christian
and other minority lawyers continue to face threats for the
work they do. The Blasphemy Law has been used to enable
violence against religious minorities in Pakistan. There have
been reports of Christians being deprived of state benefits
in Bhutan. India has become a dangerous and violent space
for Muslim minorities. In December 2019, an amendment
in the Citizenship Act was passed which opened a pathway
for a category of illegal immigrants, specifically leaving out
Muslims. In the run-up to the legislation, the government
also declared its intentions to create a National Register of
Indian Citizens, which would have the potential to render
many Muslims stateless.

Targeting of HRDs: In Afghanistan, since 2014, HRDs, civil
society activists, and journalists have been constantly
exposed to threats, harassment, intimidation, detention,
and killings by both state and non-state actors. There is an
adverse environment for CSOs and HRDs in Bangladesh
with the Digital Security Act used to suppress freedom of
speech and harass writers, activists, and journalists—often
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for their feedback on social media. In India, HRDs have
also reported being subjected to a campaign of threats
and intimidation, by state agencies and ideological groups
aligned to them. In Pakistan, journalists, writers, and human
rights activists who raise a voice and advocate for the rights
of minorities or simply talk about free speech are being seen
as voices to be suppressed. In Sri Lanka, too, there has been
an adverse environment for HRDs, the pinnacle of which is
the government announcing the country’s withdrawal from
Human Rights Council Resolution 30/1 and 40/1.

vi. Covid-19 Pandemic: The Covid-19 pandemic has resulted in
a further attack on civil liberties in many of the countries.
While states have undermined the role of NGOs in the
country through undue control over them or questioning
their role in handling the pandemic, Covid-19 has also
presented opportunities for governments to carry out
reprisals and punitive actions against political opponents
through selective fault-finding and retaliatory actions. In
most of the countries, the pandemic has taken away the
livelihood opportunities of daily wage workers and low-
income families, most of whom are disproportionately
minorities in their countries. Protests from the civic space
on their government’s handling of the coronavirus have
been suppressed.

It becomes very clear that in the region, civic space for minorities,
specifically religious minorities, is shrinking. The national
governments have taken various steps to curtail freedoms of
expression, association and assembly, including by means of
restrictive laws and regulations. There has been specific targeting
of HRDs and religious minorities. The Covid-19 pandemic has
further restricted civic space, as governments exert undue control
over organisations and individuals. There is the looming threat that
the measures in place to combat the pandemic could carry over
into the future indefinitely, severely shrinking civic space further.
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Key Recommendations

For national governments

1.

ii.

1il.

iv.

vi.

vil.

Vviil.

iX.

Abide by international commitments agreed upon by the
country.

Remove all legal contradictions existing in various laws
of the country and adjust them to international treaties to
which it is a signatory.

Specifically, remove provisions from existing laws that
make it difficult for civil society organisations to register,
re-register or function in the country.

Recognise minorities in the constitution, if not done so
already, and ensure constitutional provisions to criminalise
discrimination of all forms against minorities.

Improve the enabling environment and develop an effective
protection mechanism for HRDs and civil society actors in
close consultations with all stakeholders, including CSOs
and human rights organisations.

Implement effective and holistic action to eliminate the
underlying motives for threats to religious minorities and
civic space for minorities, and to combat growing funda-
mentalist voices threatening a free and democratic society.
Take swift action to tackle rising terrorism and violence,
ensuring impartial investigations and the prosecution of
those responsible for attacks against religious minorities,
in order to end the culture of impunity around these
crimes.

Implement all the recommendations the countries receive
on the circumstances of HRDs provided by the UN Special
Rapporteur and other relevant reports.

Ensure that the Covid-19 pandemic does not result in long-
term curtailment of civic space in any way.

For the international community

i

il

Ensure greater attention by UN and other international
entities on civil and political rights violations in South Asia.
Facilitate the development of South Asian regional initia-
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tives and mechanisms to address various forms of restric-
tions of civic space in the region.

For civil society/minority groups

i.  Foster greater regional civil society initiatives to push back
again restrictions by national entities.

ii. Enable channels for greater solidarity across borders, and
expressions of support for victims of targeting in individual
countries.

iii. Facilitate and participate in greater sharing and learning
between various groups across borders.






Foreword

This timely report highlights several familiar and alarming
themes, including how Human Rights Defenders standing in
defence of human rights of minorities often bear the brunt of
restrictions and targeting. Lawyers in Pakistan defending cases
of blasphemy particularly against minority religions and sects,
and all those NGOs and HRDs speaking for rights and freedoms
of minorities, face threats to their work. Authorities in Nepal
target NGOs hiring Christian staff. In Afghanistan, HRDs remain
under threat from state and non-state actors. In Bangladesh, the
cybercrime law enables the targeting of HRDs. In India, HRDs and
religious minorities protesting discriminatory laws and practices
have faced restrictions, violence, criminal defamation, detention
and harassment. And in Sri Lanka, there has been worsening
environment for HRDs, including Sri Lanka’s withdrawal in
February 2020 from Human Rights Council Resolutions 30/1 and
40/1, meant to promote reconciliation, accountability and human
rights in the country.

High Commissioner for Human Rights Michelle Bachelet rightly
describes civic space as ‘the lifeblood of any healthy democracy
and society’. But civic space is under attack all over the world, with
core civic freedoms of expression, association, peaceful assembly
widely denied. Restrictive legislative and administrative provisions
have been hallmarks of repression, with Human Rights Defenders
often the prime targets. There is no more direct threat to civic
space that the targeting of HRDs.

This important report reminds us all that South Asia, home
to a fourth of humanity, mirrors these global trends. A recent
report claimed 97 per cent of the region’s population lives in
condition where civic space is ‘repressed’, just a tier better than
‘closed’. Throughout the region, states are increasingly resorting
to censorship, imposition of restrictive laws, criminal defamation,
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harassment and detention of protesters, and the targeting of HRDs
to suppress peaceful protests.

Despite protections enshrined in international law and national
constitutions, people continue to be excluded on the basis of their
identities, with minorities suffering disproportionately. These
trends are rooted in backsliding of democracy and the rule of law
and a surge in populism.

South Asia Collective’s South Asia State of Minorities Report
2020: Minorities and Shrinking Civic Space, exposes how this
erosion is taking place across the region—with a focus on trends
and consequences for South Asia’s sizeable minorities, religious as
well as ethnic, linguistic and caste. The findings of the report are
sobering. We will do well to dwell on them.

The report notes that while some states—including Bhutan—have
yet to see much civic space emerge, the general trend across the
region is of constitutional guarantees of freedoms of association,
assembly and expression being diluted over the past decade. This
includes the increased regulation of NGOs and their access to
foreign funding. Another common trend—seen for example in
Afghanistan, Pakistan and India—is to deny NGOs registration or
renewal of licenses.

Other recent legislation limits freedom of opinion and
expression, in the guise of preventing disharmony and disaffection.
Authorities are resorting to Internet shutdowns, including in
India, Pakistan, Sri Lanka, and in Bangladesh specifically against
Rohingya refugees.

As elsewhere in the world, the Covid-19 pandemic has provided
a pretext for limiting freedoms, with authorities introducing further
restrictions on HRDs, and securitisation of laws in the name of
combating the pandemic and undertaking emergency response.

Most South Asian nations constitutionally guarantee freedoms
of association, assembly and expression. All South Asian countries
(except Bhutan) have also ratified the International Covenant on
Civil and Political Rights (ICCPR), and other instruments that
guarantee ‘basic freedoms’. But restrictions on these freedoms are
widespread in the region, and growing. The targeting of HRDs is
becoming more common.

10
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We need to rethink how societies can better function during
and after the pandemic. HRDs must be at the centre of these
discussions. Healthy civic spaces can help build strong, healthy
democracies in the region. And the South Asia Collective can have
a key leadership role in this by continuing its documentation and
advocacy, and by continuing to press for the protection of HRDs.

Mary Lawlor
Special Rapporteur on the Situation of Human Rights Defenders
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Introduction
South Asia, Constrained

People Power Under Attack 2019, the most recent report by the civil
society alliance CIVICUS, observed that civil society is ‘under
attack’ in most countries around the world. This, the report noted,
has resulted in a situation where only 3 per cent of the world’s
population are now living in countries where their fundamental
freedoms of expression, association and peaceful assembly are in
general, protected and respected. In South Asia, home to around a
quarter of humanity, four countries—Bhutan, the Maldives, Nepal
and Sri Lanka—are graded as countries with ‘obstructed’ civic
space, while India has recently joined Afghanistan, Bangladesh
and Pakistan among the ranks of the world’s ‘repressed’ countries,
CIVICUS’ second-lowest grade. In other words, 97 per cent of
South Asia’s 1.85 billion inhabitants now live in conditions where
civic space is ‘significantly constrained’ and civil society members
who question those in power risk ‘surveillance, harassment,
intimidation, imprisonment, injury and death’.

While the repression of civic space has increasingly been
recognised as a growing global issue, such restrictions are not new
to minorities—religious, linguistic, ethnic, sexual—and to those
who advocate for minority rights. For them, the ramifications of
these restrictions tend to be particularly severe and take place
with greater frequency. The impact of shrinking civic space can
also be seen through restrictions on freedom of religion or belief.
As outlined by the Special Rapporteur on Freedom of Religion or
Belief, Ahmed Shaheed, states have the ‘propensity for imposing
very tight restrictions on the legal status, funding, autonomy
and political activities of religious actors and institutions for the
purposes of limiting the role of religion, generally, in public and,
at times, private life’. In this way, the treatment of minorities, and
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of those who advocate for their rights, are critical indicators of the
state of democracy. In South Asia, too, a region that has historically
witnessed the systemic marginalisation of minorities and
majoritarian impulses have recently been on a renewed ascendancy,
minorities have been bearing the brunt of the shrinking of civic
space. Across the region, those advocating for minority and human
rights have been increasingly facing pushback from state and non-
state actors. Such challenges are often further exacerbated for those
who face intersectional discrimination, for whom multiple forms
of oppression operate alongside one another such as minority
and indigenous women. In her report on the criminalisation of
indigenous human rights defenders in 2018, Special Rapporteur on
the rights of indigenous peoples, Victoria Tauli-Corpuz, pointed
to the specific ‘gendered impacts’ that indigenous women human
rights defenders who are criminalised face, including defamation.

This report, South Asia State of Minorities 2020: Minorities and
Shrinking Civic Space, seeks to highlight the state of civic space
across the region, and in particular the challenges faced by those
engaged in the advocacy of minority rights.

Definitions, Research Design and Reporting

Civic Space and Civil Society

According to the Office of the United Nations High Commissioner
for Human Rights, ‘civic space’ is ‘the environment that enables civil
society to play a role in the political, economic and social life of our
societies. In particular, civic space allows individuals and groups to
contribute to policy-making that affects their lives, including by:
accessing information; engaging in dialogue; expressing dissent
or disagreement; and joining together to express their views’
Conceptually, civic space or the public sphere’ is constructed by
agencies, events, political reforms or interactions between state
and citizens and the market, all loosely called civil society. They

1 As defined by Habermas. See: Jurgen Habermas, The Structural
Transformation of the Public Sphere: an Inquiry Into a Category of Bourgeois
Society, trans. Thomas Burger and Frederick Lawrence (Cambridge: Polity Press,
1989).
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can emerge through various routes and under various conditions.
Historically, they have been created largely through resistance and
struggles.

Civic space rights are guaranteed by the International Covenant
on Civil and Political Rights (ICCPR)—contained in Article 19
(everyone shall have the right to freedom of expression), Article
21 (right to peaceful assembly), and Article 22 (right to freedom
of association with others). These ‘basic freedoms’ rights are
fundamental for citizens and civil society organisations to be able
to claim their rights and influence the political and social structures
around them. While there are numerous other factors that influence
the effective functioning of civil society, it is these three freedoms
that provide the foundation for civil society advocacy.

The right to the freedom of expression has been defined as
including:

...the right to access information, critically evaluate and speak
out against the policies and actions of state and non-state
actors, and publicly draw attention to and carry out advocacy
actions to promote shared concerns, without fear of retribution

from any quarter.?
The right to the freedom of peaceful assembly has been defined as:

...the right of citizens to gather publicly or privately and
collectively express, promote, pursue and defend common
interests. This right includes the right to participate in peaceful
assemblies, meetings, protests, strikes, sit-ins, demonstrations

and other temporary gatherings for a specific purpose.’
The right to the freedom of association has been defined as:

...the right of any citizen to join a formal or informal group
to take collective action. This right includes the right to form

2 ‘What is Civic Space?’ CIVICUS, accessed 30 September, 2020, https://
monitor.civicus.org/whatiscivicspace/.
3 Ibid.
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a new group and join an existing group. Associations can
include civil society organisations, clubs, cooperatives, non-
governmental organisations, religious associations, political
parties, trade unions, foundations and online associations, as
well as less defined and new forms of groups such as social
movements. There is no requirement that the association be
registered in order for the right of the freedom of association
to apply. Under the right to the freedom of association, groups
have the right to access funding and resources.*

The civic space rights and attacks on them, will be the focus of our
attention, as we explore the narrowing civic space in South Asia,
especially for its minorities. Our focus has been the past three-four
years, although specific country accounts draw on development
over the longer term.

Research Design: Questions, Methodology and Data Collection
This report on the shrinking civic space in South Asia and its
minorities, seeks to:

a. identify emerging trends concerning civic space in each
country in South Asia, and regionally, as a whole;

b. analyse the factors driving the trends, and examine how
constitutional and legal safeguards in each country have
withstood the changes; and

c. document the impacts of these trends, with specific reference
to minorities and those involved in minority rights advocacy.

All the country studies employed a qualitative research methodolo-
gy, to document changes over time and space, drawing out patterns
and trends, also understanding impact. The research relied mostly
on secondary material, reviewing media reports, civil society
fact findings, assessments and round-ups, and official documents
available in the public domain. Interviews with key respondents
and a review of legal documents were undertaken as well, making

4 Tbid.
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up the bulk of the primary research. A separate online opinion
survey conducted in some of the countries added to the analytical
material. Coronavirus-related risks and movement restrictions
prevented more reliance on primary material—which remains a
limitation of the report.

Structure of the Report

The rest of this introductory chapter of the report is structured as
follows. The next section presents our key findings on civic space
restrictions in South Asia as a whole, using a regional lens, reporting
trends on each of the three civic space rights, and their specific
implications for minorities, also in the context of Covid-19. This is
followed by summaries of the civic space situation by country, for
Afghanistan, Bhutan, Bangladesh, India, Pakistan and Sri Lanka
along with a set of recommendations from a regional perspective.
This chapter is followed by seven separate country chapters,
providing more granular accounts of civic space restrictions in
each, the implications of that for their respective minorities, each
followed by country specific recommendations.

Civic Space in South Asia: Key Findings

Democratic development has historically been limited in South
Asia. India and Sri Lanka have enjoyed electoral democracy since
their emergence as sovereign nations—although punctuated by
prolonged civil wars, creating ‘zones of exceptions’. Citizens of
other South Asian countries have experienced constitutional
monarchies, military dictatorships, and civil wars, along with
spells of popular governments. This has resulted in civil society
being historically constrained across much of the region.
All South Asian countries have since the turn of the century seen
developments that served as major turning points in the course of
their civic space trajectories: In Afghanistan, the collapse of the
Taliban regime in 2001 and the enactment of the Constitution of
2004 created the space for the emergence of civil society. However,
the assumption of power by the Ashraf Ghani-led National Unity
Government and the disbanding of the International Security
Assistance Force (ISAF), both in 2014, have been followed by the
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imposition of severe restrictions on civic space. In Bhutan, a
monarchy, the enactment of a modern Constitution in 2008 created
for the first time an opening for civic space and guaranteed civil
liberties to its citizens. But the space for civic action—particularly
regarding political and religious freedoms—has continued to be
heavily constrained. Bangladesh saw the return of electoral
democracy in 2009 after a brief period of military interference.
The concentration of power with the Awami League after the
2014 elections—boycotted by the country’s principal opposition
parties—has, however, resulted in a steady deterioration of
civil and political rights. The most alarming recent example
of democratic backsliding has been in India, where the rise to
power of the Hindu nationalist Bharatiya Janata Party (BJP) after
general elections in 2014 has led to the hardening of authoritarian
tendencies and a historically vibrant civil society has come under
sustained attack, with grave implications for its minorities. The
re-election of the BJP in 2019 has intensified this trend, most
notably in the highly militarised Indian-administered Kashmir,
where civic space has now been almost completely erased after
the revocation of the region’s limited autonomy in August 2019.
In Nepal, civil society played a critical role in the dismantling
of the Hindu monarchy and the establishment of a democratic
republic in 2008. But since around 2010, there have been
sustained efforts to curtail civic space. In Pakistan, despite an
unprecedented two successive peaceful transfers of power in 2013
and 2018, the military continues to wield influence in key civilian
matters, limiting the scope for civic action. In Sri Lanka, where
civic space has been precarious due to its history of violent ethnic
conflict that ended in 2009, two recent events have narrowed the
scope for civic action: the Easter Sunday terror attacks and the
resultant declaration of Emergency, and the assumption of power
by President Gotabaya Rajapaksa, both in 2019.

Across the region, these developments have been followed by
precipitous changes in the scope for enjoyment of the three basic
freedoms, despite domestic and international recognition of these
rights as fundamental. Simultaneous to this creation of a hostile
environment for the functioning of civil society—particularly
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for minority rights-focused actors—violence and other forms of
targeting against minorities have also seen a spike, in a region
that is increasingly beset by rising majoritarianism. The onset of
the Covid-19 pandemic has provided further impetus to many
governments across the region to extend their stranglehold over
civil society.

How does South Asia perform on each civic space right? And
what of its minorities?

Recent Trends Concerning Freedom of Expression

Attempts to silence critical and dissenting voices have been
observed in each country in South Asia, by both state and non-state
actors. This has taken the form of threats and harassment, physical
attacks, doctored prosecution, and incarceration. New provisions
and legislations restricting the space for free expression have also
been rolled out in several countries in recent years, adding to a
host of draconian measures already in place. Restrictions on the
access to the internet were reported from across the region, as was
the ever-present phenomenon of state surveillance.

Physical attacks on media personnel have been reported from
each country. In just the first nine months of 2020, killings of
journalists were reported from Afghanistan, India and Pakistan, all
of whom are among the worst performers in international indices
of press freedom. Indian-administered Kashmir, for instance, has
been perilous for journalists in recent years, with several instances
of physical attacks, including by security forces, assassinations
of prominent media voices, and fabricated prosecution of critical
journalists, invoking draconian anti-terror and preventive deten-
tion provisions too. Other parts of India too have witnessed such
media hounding, most recently under the cover of the Covid-19
lockdown.

In 2015, murder campaigns of high-profile critics of the
dominant ideology were reported from both India and Bangladesh,
where adherents of Hindutva and Islamism, respectively, have
been enjoying a growing level of impunity. Pakistan, too, has
witnessed high-profile assassinations in recent years, of voices that
have been known to be critical of the country’s powerful military
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establishment. In Afghanistan, clauses upholding Islam in the
Mass Media Law of 2009—which sought to institutionalise freedom
of expression in the country—have been weaponised and misused
by the state, leading to instances of journalists being charged with
blasphemy. Blasphemy laws have continued to be weaponised in
Pakistan as well, and to a lesser degree in Bangladesh.

Two recent examples of states imposing extremely restrictive
provisions upon the media—and dissenting voices in general—
were observed in Indian-administered Kashmir and in Sri Lanka.
A prolonged, blanket communications blockade—the longest ever
observed in any democratic set-up—was imposed in Kashmir
after the revocation of autonomy in August 2019. Later, a highly
restrictive Media Policy was announced for the region, allowing
authorities to control what content could be published and
who could be empanelled as a journalist. And in Sri Lanka, the
promulgation of Emergency Regulations after the Easter Sunday
bombings of 2019 resulted in the imposition of several provisions
restricting the freedom of expression, including on the possession
and publication of material deemed detrimental to national
security.

Some other recent examples of the enforcement of restrictive
provisions related to free expression included Bangladesh’s Digital
Security Act of 2018, under which anyone can be penalised for
propagating online content deemed to be false, provocative or
sensitive, and Nepal’s updated Criminal Code of 2018, which
stipulates that journalists could be fined or imprisoned for
publishing ‘confidential information’. In Bhutan, the Media Council
established in 2018 has begun monitoring ‘offensive’ and ‘harmful’
content.

India and Pakistan both witnessed recent instances of prominent
television channels critical of powerful establishment interests
being temporarily being taken off the air. Given that government
advertisements account for a substantial chunk of media houses’
revenues throughout South Asia, the press across the region is
highly susceptible to governments exercising implicit control
over content published or broadcast. Instances of surveillance
of journalists were also reported from across South Asia. Self-

24



LAW & SOCIETY TRUST

censorship is, therefore, the norm in many countries. Social media
and other online spaces, though more open than other public
avenues, have also come increasingly under state scrutiny in each
country. Internet shutdowns have also become common, most
notably in India, which has emerged as the world leader in cutting
off access to internet services in order to quell free expression and
as a tool to silence dissent. Academic freedom has also come under
attack, with recent instances of liberal and progressive academic
figures in India and Pakistan facing intimidation, incarceration and
violent attacks at the hands of both state and non-state actors.

Recent Trends Concerning Freedom of Peaceful Assembly

The right to peaceful assembly continues to be violated across
South Asia, with security forces in several countries resorting to
the deliberate use of violent means to target protesters, leading to
deaths in many cases. There have also been other legislative and
executive efforts in many countries to enforce further restrictions
on peaceful gatherings, even before the lockdowns put in place
across the region due to the Covid-19 pandemic.

Some of the most recent examples of peaceful protesters being
met with excessive force were in India, where protesters against
the recent changes to its citizenship law were killed in police
action in the states of Assam and Uttar Pradesh in 2019, and
protesters seeking self-determination were killed in Kashmir. The
right to peaceful assembly in Kashmir has become virtually non-
existent, where authorities continue to impose regular curfews
and lockdowns. ‘Pellet firing shotguns’ and other ‘less lethal’
and ‘lethal’ weapons continue to be used with impunity against
civilians in Kashmir. Pakistan and Afghanistan, too, have in
recent years witnessed instances of security forces opening fire at
peaceful protesters. Protesters in many countries have also come
under attack by non-state actors, mainly by religious extremists.

In Sri Lanka, the Emergency Regulations empowered the
President to prohibit public processions and meetings likely to
disturb public order or promote disaffections. Similar provisions
exist in India, Pakistan and Bangladesh—all arising from Section 144
of the same colonial-era Criminal Procedure Code—and continue
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to be routinely abused, most recently and profusely across several
locations in India, including Kashmir. In Afghanistan, a move is
afoot to rehaul its Assembly Law, which could seriously restrict
the right to organise and participate in gatherings, protests and
demonstrations.

Recent Trends Concerning Freedom of Association

Across South Asia, the legal environment for the functioning of
civil society has become increasingly hostile, despite the presence
of constitutional guarantees of the right to association. Restricting
access to foreign funds has continued to be a key tool to stifle civil
society, and alleged proselytisation remains a particularly sensitive
topic for governments across the region.

In almost every country, there have been moves in recent years
thathamper the freedom of association.In 2017, Afghanistan sought
to introduce restrictions that could require all NGOs to re-register
themselves every three years. India, in 2020, enacted changes in its
tax laws that will have similar effects on NGOs, albeit every five
years. In Bhutan, the fear of revocation of registration certificates—
which have to be renewed annually, according to the CSO Act
of 2007—has resulted in CSOs opting to completely refrain from
advocacy on political issues. In Bangladesh, a government circular
issued in 2019 threatened to cancel the registration certificates of
NGOs that used the words ‘adivasi’ or ‘indigenous’ in their name.
In other countries too, CSOs continued to be subject to extensive
and often arbitrary regulations, with complex procedures for
registration, security clearance, and gaining approvals for funding.

Foreign funding of civil society actors seems to be a particularly
sore point. Recent examples of governments moving to choke
the access of NGOs to foreign funds included Bangladesh’s
Foreign Donation (Voluntary Activities) Regulation in 2016, and
India’s Foreign Contribution (Regulation) Act (FCRA) in 2010.
Restrictive clauses to FCRA introduced by the previous Congress-
led government in 2010 have since been further tightened and
weaponised by the BJP-led government, resulting in a situation
where access to foreign funds is subject to periodic license
renewals, caps on how the funds can be used, and, among other
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things, an undertaking not to engage in religious conversions. A
further amendment earlier in September 2020 has made it even
more difficult for groups to pursue human and minority rights
work. Despite freedom of conscience and faith guaranteed in most
South Asian constitutions, religious conversion remained a touchy
subject in other countries as well, including Nepal and Bhutan,
where proselytisation is banned and NGOs receiving foreign funds
are not allowed to engage in religious activities. In an alarming
move, in 2019, Nepal’s International Development Cooperation
Policy directed foreign NGOs to fund development work instead of
religious and political institutions.

Minority and Human Rights Defenders
Across South Asia, the recent resurgence of majoritarianism—
in different forms and degrees in different countries—has been
a central reason behind the rapid shrinking of civic space.
Accordingly, the ramifications have been direst for the region’s
religious, ethnic, caste, gender and sexual minorities, who have all
historically faced various kinds of subjugation and discrimination,
and also for those who have advocated for their rights.
Christians have faced violent attacks in all South Asian
countries, with the most notable recent example being coordinated
suicide bombings of churches in Sri Lanka in 2019. Elsewhere,
sporadic instances of violence against Christians continue to
be reported, often under the cover of legislation in place in
many countries that restrict proselytisation. Hindus have faced
discrimination and violent attacks in Afghanistan, Bangladesh and
Pakistan, all of which constitutionally privilege Islam as the state
religion. Dalits, too, have faced caste discrimination wherever
they are present, including and particularly in the Hindu-majority
nations of India and Nepal. Muslims have increasingly come
under attack in India, in the form of both hate crimes and state-
led discriminatory measures, including legislations and policies.
Muslims in Indian-administered Kashmir have also come under
renewed, state-led attack and a complete erasure of civil and
political rights. Muslims have suffered resurgent attacks and
surveillance in Sri Lanka as well in recent years. In just the last two
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years, both Sri Lanka and India witnessed major anti-Muslim riots
in which state security forces were allegedly complicit, in May
2019 and February 2020 respectively. At the same time, Muslim
micro-minorities such as Shias have faced frequent and severe
attacks in Pakistan and Afghanistan, as have Ahmadiyas, who are
constitutionally discriminated against in Pakistan.

The space for minorities to advocate for their rights remained
constricted across much of South Asia due to the constant fear of
violence and other forms of targeting by state and non-state actors.
Across the region, there have been innumerable instances of attacks,
harassment, prosecution, abductions, and murder of minority and
human rights defenders. The targeting of rights defenders has also
taken the form of the malicious invocation of stringent national
security laws that are in place in every country. Defamation, sedition,
anti-terror and blasphemy laws have been frequently misused
to target rights defenders. Several countries have also recently
observed increased and sustained militarisation, with military and
intelligence forces keeping particularly close tabs on human rights
activism. It is common for intelligence agencies to use intimidatory
techniques against human rights defenders, particularly in Indian-
administered Kashmir, Pakistan and Sri Lanka.

Further Shrinking of Civic Space during the Covid-19 Pandemic
Civic space in South Asia has come under renewed stress during
the Covid-19 pandemic, with all countries in the region imposing
measures that have resulted in the further erosion of basic freedoms,
raising fears that shrinking civic space may end up being further
entrenched in the region. Restrictions on movement and assembly
were put in place in each country in the form of lockdowns. The
lockdowns varied in geographical spread, severity and duration
across the region, with India’s 68-day nationwide lockdown being
described as among the world’s most stringent. India saw several
instances of lockdown violators being assaulted by security forces.

While no country in South Asia declared a formal state of
emergency, the cover of the pandemic was used by multiple
governments to impose fresh restrictions on expression, association
and assembly. India was the most systematic suppresser of free
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expression, with dozens of reports from across the country of
journalists being harassed, threatened, assaulted, arrested and
prosecuted for their coverage of the government’s handling of the
pandemic. Arrests for allegedly publishing false information about
Covid-19 were also reported from Sri Lanka.

The Indian government also used the Covid-19 lockdown to
dismantle protest sites that had come up in opposition to the
Citizenship (Amendment) Act (CAA) of 2019, and later began a
campaign of arresting and criminalising prominent anti-CAA
protesters and activists, mostly Muslims, accusing them of
instigating the February 2020 riots in Delhi.

Summary of Country Chapters

Afghanistan

Civil society emerged after the collapse of the Taliban regime, and
was able to function under the Constitution of 2004. Along with a
commitment to form civil society void of oppression, the constitution
of Afghanistan has forbidden ‘any kind of discrimination and
distinction between citizens of Afghanistan’. In practice, however,
the civic environment remains highly precarious for human rights
defenders (HRDs) in the country. The civic spaces in Afghanistan
have been gradually repressed since 2014. The HRDs, civil society
activists, and journalists are constantly exposed to growing threats,
harassment, intimidation, detention, and killings by both state and
non-state actors.

Constitutional Context

Afghanistan’s 2004 Constitution provides citizens the right to
form associations and freely express their thoughts and opinions
through different means of publication. In practice though the
situation is different for while the constitution requires the
government to observe all the international treaties and charters
to which Afghanistan is a state party, on the other hand, it resists
any law that ‘contravenes the tenets and provisions of the holy
religion of Islam’, a general and ambiguous legal phrase, creating
leeway for exploitative interpretation.
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Mass Media Law

From limited or no media outlets prior to 2001, the county now has
hundreds of private radio and television stations and a panoply
of magazines and newspapers circulating on a regular basis. The
new media outlets play an increasingly critical role in Afghanistan,
including facilitating public debate and shaping public opinion on
the country’s different aspects of life.

In 2009, the Afghan parliament approved the Mass Media Law,
which while a promising step toward consolidating freedom of
expression, still contains clauses that require the upholding of Islam.
And with an increasing deterioration in the security situation over
the last decade, Afghanistan has become a very dangerous country
for journalists, leading to self-censorship in the media.

In 2017, the Afghan government attempted to add some
restrictive provisions towards NGOs, which had it been passed by
the parliament would have required all NGOs to re-register every
three years. The government could refuse to register an organisation
for ‘technical reasons’, and, when holding their annual General
Assembly, CSOs would have been required to invite a government
representative as well.

Access to Information Law

The enactment of the Access to Information Law (AIL) in 2018 is
a promising step forward, but implementation is lacking. The AIL,
however, is the first legislative move of its kind in the country.
Pursuant to this law, state institutions are required to make
information available to the applicants and the general public. Yet,
the government’s ‘severe’ restriction on state-owned information
has and continues to be a problem.

Placing restrictions on social media such as Telegram and
WhatsApp messaging services and re-drafting the Assembly Law
and NGOs law are all deliberate attempts made by the government
to close civic spaces for CSOs.

The Law on Gatherings, Strikes, and Demonstrations
Afghanistan’s Constitution protects the right of citizens to freedom
of assembly and association to peacefully express their demands
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and concerns, but in practice security forces have deliberately
targeted protesters, including wounding and killing many. The
Assembly Law also places significant restrictions on gatherings,
protests, and demonstrations in Afghanistan, which is a serious
concern for HRDs. Under the Afghan Police Law, when a suspect
does not comply with police warnings, the police can resort to
force by shooting at the suspect. A new draft of the Assembly
Law, though not yet passed by the Afghan parliament, has many
restrictive provisions, including the use of military equipment,
gigantic containers for blocking the roads, to physical assault,
arrests, and deliberate shootings of protesters.

Economic Environment for CSOs

Post-2014 reduction in foreign aid has severely impacted the
sustainability of the majority of CSOs operating in the country. In
addition, heavy taxation on the media has crippled a large number
of TV stations, radio airwaves and print media, mostly based in the
provinces of Afghanistan.

While CSOs play a crucial watchdog role in informing citizens
about their rights and entitlement and improving service delivery
and development projects, the financial crisis facing CSOs was
exacerbated by the Covid-19 pandemic. As a result, low-income
CSOs with little support from the government and international
community are now at the brink of collapse.

Political Environment for CSOs

According toseveralhumanrightsreports, the political environment
for civil and human rights activists has been unfavourable for the
last two decades. According to Afghan journalists, freedom of the
press and expression are on a ‘downward spiral’, with increasing
intimidation and violence from both state and non-state actors, lack
of support from the Afghan government, and waning international
assistance.

Security Environment for CSOs
Overall, lack of security as constant threats, intimidation,
harassment, killing, kidnapping, and other forms of violence are
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the most common trends that HRDs, especially women human
rights activists, have been facing in Afghanistan. Death threats are
commonplace as well.

In 2016, President Ashraf Ghani promised to protect HRDs and
civil society activists by putting this as the ‘sole responsibility’ of his
government. However, the government itself has been responsible
for threats, intimidation, and harassment of human rights activists.

The U.S.-Taliban agreement in Qatar in early 2020 set the
terms for the US military’s withdrawal from Afghanistan and
for negotiations between the Taliban and the Kabul government
towards a political settlement. Nevertheless, CSOs, HRDs and
Afghan minority groups are concerned about the decline in civic
space and the loss of gains made over the past two decades as a
result of the peace process and the arrival of the Taliban.

Bangladesh

Apart from the allegations of extrajudicial killings, arbitrary
arrests and enforced disappearances, the government has over the
last two decades introduced controversial legal measures, many
provisions of which limit civic space, such as the Information and
Communication Technology Act 2006, the Digital Security Act
2018, and the Foreign Donation Regulation Act 2016. There are
examples in the recent past where the law has been applied from
a political outlook - with oppositional political views, journalistic
reports critical of the government, or rights activism targeted.
Because of the appointment procedure, judicial independence, too,
appears undercut by the executive organ of the state.

The environment is adverse for CSOs and HRDs. Civil and
political rights in Bangladesh are deteriorating due to the absence
of strong opposition political parties and absolute power being
wielded by the present ruling party. In fact, the shrinking of civic
space can be traced to the national election of 2014 that brought
the party to power.

Religious Minorities
Bangladesh experienced regimes led by non-elected military
government for years and the military junta often use religion to
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stay in power. While secularism was erased from the constitution
in 1977 by the military government, Islam was declared as the
state religion in the constitution in 1988 by another military
ruler. In 2015, the Bangladeshi Supreme Court rejected a petition
challenging Islam’s status as the state religion.

Political parties use religiously divisive language and, on
occasion, act in ways that exacerbate rather than diminish religious
and communal tensions. Violent assaults on religious minority
communities are often not investigated or prosecuted.

Heiner Bielefeldt, Special Rapporteur on freedom of religion
or belief, mentioned in his preliminary findings that disputed
property is one of the issues of violence against religious
minorities. The Vested Property Act, 1972 was turned to Vested
Property (Return) Act in 2001 and then Vested Property Return
(Amendment) Act in 2011. The Act has the provision to file claims
by affected individuals to reclaim their confiscated property. But
the trial process was so slow that, according to a government
report, 88,882 cases were pending with the Vested Property Return
Tribunal and the Appellate Tribunal regarding disputes over nearly
10 million acres (c. 4 million hectares) of land. Different sources
report continuous grabbing of Adivasi and religious minorities’
land, including houses and places of worship. Such incidents are
often preceded by violence to evict the families from the land and
properties.

Dalits and Excluded Groups
Though the reality of caste discrimination in Bangladesh is
concealed by silence, even outright denial, the Dalit community
experiences multiple forms of social, political and economic
discrimination. Their predicament, enabled by the tacit acceptance
of the government, is in violation of Bangladesh’s fundamental
human rights obligations. Though recognised as citizens of the
country, Dalits’ continued stigmatisation on account of their caste
and professional identity can leave them in a situation of de facto
statelessness.

In April 2018, the National Human Right Commission sent the
draft of the Elimination of Discrimination Act, three years after the
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Law Commission’s recommendations. However, it has remained
under review, causing frustration among the stakeholders.

Status of Indigenous People

The indigenous peoples (IPs) of Bangladesh are not constitutionally
recognised. Through the 15th Amendment to the Constitution in
2011, the Government chose to term indigenous peoples as ‘tribes,
minor races, ethnic sects and communities’. About 54 IPs, speaking
more than 35 languages live in Bangladesh, yet, Bangladesh
abstained from voting for the UN Declaration on the Rights of
Indigenous Peoples in 2007.

The IPs in the country engaged in defending civic rights and
promoting democratic norms live in constant fear and insecurity.
Incidents like enforced disappearance, unlawful killings, arbitrary
arrest, harassment, and framing them in false and fabricated cases,
restriction on freedom of speech and right to assembly take place
on a regular basis.

In December 2019, the government’s Bureau of NGO Affairs
(under the office of Prime Minister) published a circular informing
the NGOs with ‘adivasi’ or ‘indigenous’ in their official name to
change it within a month. Failure to comply would lead to the
revocation of their registration.

Sexual Minorities

Homosexuality in Bangladesh is prohibited. There are explicitly
discriminatory laws—Section 377 of the Penal Code criminalises
‘carnal intercourse against the order of nature’. The Government of
Bangladesh opposed the idea of providing rights to gender diverse
communities, stating that it is not a generally accepted norm of the
country.

Rights of Urdu-speaking People

Following a High Court decision in 2008, Urdu-speaking people,
or Biharis, have been recognised as citizens of Bangladesh and
entitled to National Identity Cards and voting rights. They still
faced discrimination in different aspects of life such as getting a
passport, public service employment, and trade licences. Their

34



LAW & SOCIETY TRUST

camps are always under threat of eviction. The Urdu-speaking
community does not yet have state recognition as a linguistic
minority of Bangladesh.

Digital Security Act

Freedom of speech and expression is being trampled upon in
Bangladesh, particularly with the Digital Security Act 2018. Under
this Act, intentionally posting false, provocative, indecent or
sensitive information on websites or any electronic platforms that
is defamatory, and is construed as disrupting the country’s law and
order situation, or harming religious sentiments, is a punishable
offence. Since the Act allows a third party to file a case against
any person, updating a status on social media, writing a blog, or
running a news portal could be found to be in violation of the DSA.
The Act has been routinely used to suppress freedom of speech and
harass writers, activists, and journalists—often for their feedback
on social media.

Bhutan

The Constitution of the Kingdom of Bhutan 2008 guarantees the
rights of citizens to civil liberties. The Constitution allows freedom
of expression, association and the right to follow one’s religion.
The media has developed sporadically after 2008 with several new
newspapers and radio stations. Formal civil society has begun
developing with the enactment of the Civil Society Organisations
(CSO) Act in 2007.

There are currently 51 CSOs in Bhutan. However, there are no
CSOs with the mandate to protect minority rights or even human
rights. Organisations promoting the interests of certain religious
groups are registered under the Religious Organisations Act.
Hence, minority issues do not receive any attention and even when
issues rise in the public domain, there are no civil society groups
that can effectively take up and advocate on the issues.

Over the years, CSOs have faced several constraints due to
legislation which deters CSOs from taking up certain activities.
For example, the CSO Act is silent about the advocacy function
and role of CSOs. Moreover, any advocacy taken up by CSOs may
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be construed as a ‘political” activity, which is not permitted. This
lack of clarity has meant that CSOs are reluctant to engage in
advocacy for fear of having their registration certificates revoked.
Certificates are renewable each year after payment of a fee. In
recent times, CSOs have engaged in advocacy of ‘safe’ issues such
as against domestic violence, support for people living with HIV/
AIDS, people dependent on drugs and alcohol, the environment,
women’s issues, LGBTIQ+, among others.

Although there are multiple media houses all are dependent on
government for advertising revenue, resulting in a high degree
of self-censorship in the media. Critics are also silenced by the
powerful who invoke defamation laws. A Media Council too has
been established, which among others, monitors offensive and
harmful content. However, there are fears that the Council will
erode freedom and induce greater self-censorship. Further, under
the National Security Act, speech that creates or attempts to create
‘hatred and disaffection among the people’ or ‘misunderstanding
or hostility between the government and people’, among other
offences, can be punished with imprisonment.

As a fundamental right, the Constitution guarantees citizens
the right to freedom of thought, conscience and religion and that
no person shall be compelled to belong to another faith by means
of coercion or inducement. The Religious Organisations Act of
Bhutan 2007 reinforces this right, in effect banning proselytisation.

There have been reports of Christians being harassed and de-
prived of state benefits such as government-subsidised agricultural
inputs, especially in rural areas. They have also not been allotted
burial grounds. Christians have been denied registration as a
religious organisation. Despite this, the response of Christians in
asserting their rights as a movement has been largely absent. This
is probably due to the small number of Christians in the country,
and the fragmented nature of organisation among Christians of
different denominations and prohibition of dissent.

India
The rights (i) to associate, (ii) assemble peacefully and (iii)
freely express views and opinions are guaranteed by the Indian
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Constitution, subject to ‘reasonable restrictions’. India’s civil
society actors have, however, increasingly been under attack,
particularly since the assumption of power by the Bharatiya Janata
Party (BJP) in 2019. The situation escalated in 2019, when the BJP
was re-elected despite its previous assaults on civil liberties and its
heightened targeting of minorities.

Narrowing Civic Space in India

The regulatory regime for CSOs in India is disproportionate and
discriminatory. Of particular concern to most CSOs, is the Foreign
Contribution Registration Act (FCRA) which regulates the terms
and conditions on which CSOs can receive foreign funding. The
law, first introduced in 1979 and amended in 2010 by the previous
Congress-led government, requires CSOs to seek renewal every
five years of their licences to receive foreign funding. The law also
places a cap—lowered significantly in September 2020—on the
proportion of foreign funds that can be used for administrative
expenses, essentially allowing the state to control how NGOs
spend their money.

BJP rule has been characterised by the open targeting of several
high-profile NGOs, with foreign funding freezes being the weapon
of choice. In 2019, the BJP government further tightened the FCRA
rules, requiring individual office bearers of NGOs to declare once
every five years that they had not been prosecuted or convicted for
promoting religious conversions, and that they were not likely to
engage in ‘propagating sedition’.

A new tool for administrative harassment is the introduction
in 2020 of new regulations making NGO registration under the
Income Tax Act non-permanent—which means NGOs must seek
registration every five years. The BJP government has also used
India’s enforcement agencies including the Enforcement Directorate
(ED)—which investigates financial crimes—and the Central Bureau
of Investigation (CBI)—the country’s premier criminal investigative
agency—to target especially high-profile NGOs. Along with attempts
to prevent groups working on critical issues, human rights defenders
have also reported being subject to threats and intimidation by state
agencies and ideological groups aligned to them.
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The space for free expression has also narrowed under BJP rule.
A recent report revealed that just during the national Covid-19
lockdown between 25 March and 31 May 2020, at least 55 Indian
journalists faced arrest, physical assaults, destruction of property,
threats or registration of FIRs. On 13 May, the Editors Guild of
India condemned a ‘growing pattern of misuse of criminal laws to
intimidate journalists in different parts of the country’.

Access to information has also been affected, with the Delhi-
based Software Freedom Law Centre reporting that India has seen
a dramatic rise in yearly internet shutdowns, from six in 2014
to 106 in 2019. The Indian government has reportedly submitted
the most number of content takedown requests to social media
platforms, and at least 50 people—mostly Muslims—were arrested
for social media posts in just 2017 and 2018 alone.

Instances of censorship of TV news channels have also come
to light, with bans on channels that broadcast views critical of the
government. There have not been any instances of similar actions
being taken against pro-BJP channels that regularly broadcast
hateful content.

Universities, especially those that have a reputation for
fostering enquiry and independence, have also been targeted. This
has coincided with the continuing rise of the RSS’ student wing,
the Akhil Bharatiya Vidyarthi Parishad (ABVP), which has often
unleashed violence in university campuses. Beyond such overt
targeting, there has also been a concerted effort to starve India’s
traditionally left-leaning public universities of funds.

India has several ordinary laws and provisions that have
historically allowed governments in power to crack down on
dissent. They sit along with constitutional rights of free expression,
association and peaceful assembly, which courts have interpreted
as all being subject to ‘reasonable restrictions’. Observers say that,
although no new laws have been enacted, there is now a greater
inclination towards the abuse of existing ones. Since 2014, India
has seen several examples of the state—particularly in provinces
where the BJP is in power, or where the BJP has control over police
forces—cracking down on peaceful protests, including protests by
Dalits over lynching.
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Draconian laws have often been deployed by authorities
against dissidents and human rights workers, most notably the
Unlawful Activities Prevention Act (UAPA) and the National
Security Act (NSA). UAPA—India’s principal anti-terror law—is
seen as government’s go-to tool in its quest to ‘exterminate both
dissent and dissenters’. An amendment to the law in 2019 gives
the state the authority to declare individuals as terrorists and
seize their properties even before their guilt had been established
by a court of law. UAPA provisions have been invoked to detain
dissenters protesting against anti-Dalit and Adivasi atrocities, as
well as the CAA, among others, often just for making peaceful
speeches.

The Closing of Civic Space for Minorities

If civic space has been narrowing for the country as a whole, for
religious minorities—especially for India’s Muslims and those
working with them—it is effectively closed. Part of the problem
historically has been the poor policy focus for ‘Muslim’ outcomes,
even though there is enough evidence to show poor performance
on all counts of development. Muslim representation has always
been poor—from the Parliament, the bureaucracy, and Supreme
Court to the boards of top corporations, banks, public sector
enterprises, as well as media houses.

Hate crimes against minorities have seen a spike—taking the
form of mob lynching and vigilante violence against Muslims,
Christians and Dalits. The BJP also strengthened and expanded
a series of discriminatory laws and measures that target
religious minorities. These include anti-conversion laws blamed
for empowering Hindutva groups to ‘conduct campaigns of
harassment, social exclusion and violence against Christians,
Muslims, and other religious minorities across the country’. Laws
ostensibly meant for the protection of cows continue to provide
institutional backing for similar campaigns against Muslims and
Dalits. In Assam, the publication of the draft National Register
of Citizens in July 2018—through an administrative process
rife with discriminatory procedures and practices, aimed
at weeding out ‘foreigners’— left over 4 million persons facing
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the possibility of mass disenfranchisement. Muslims were
feared to be the principal victims. The situation has exacerbated
significantly since BJP returned to power with a ‘brute majority’
in May 2019.

In December 2019, an amendment in the Citizenship Act
was passed which opened the pathway for a category of illegal
immigrants, leaving out Muslims specifically. In the run-up to
the legislation, the government also declared its intentions to
create a National Register of Indian Citizens (NRIC), with senior
functionaries and party leaders making much of their assurance to
those who would be excluded from NRIC to make use of the CAA
to reclaim Indian citizenship, while ‘Muslim infiltrators’ would
be detained and deported. The potential danger of the CAA-NRIC
combination galvanised India’s Muslims and led to widespread
protests against these measures across the country. Demonstrating
the traditional hostility against Muslim assertion, the State hit back
against dissent with an iron fist. In Assam, the first state to witness
anti-CAA protests, at least five persons were killed in police firings.
In Uttar Pradesh, 22 people were shot dead on a single day. Such
trends continued throughout the nation.

Legislative assembly elections in Delhi in February 2020 provided
the BJP with an opportunity to delegitimise the anti-CAA protests
through communal polarisation. Throughout the campaign period,
BJP leaders, including senior ministers and MPs, resorted to crude
dog whistling, seeking votes for the party by reviling Muslims
and referring to anti-CAA protestors as ‘anti-nationals’, ‘traitors’
and ‘terrorists’. Though the party lost the elections badly, the
Islamophobic tenor of the campaign created a fertile ground for
the further targeting of Muslims.

Under the cover of the Covid-19 pandemic, the Indian govern-
ment has begun systematically targeting Muslim youth and other
prominent activists using draconian security laws and preventive
detention measures. The attempt has been to silence the democratic
voices that had so remarkably emerged among Muslims and civil
society in India to challenge the democratic backsliding that CAA
2019 represented.
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Erased Civic Space in Kashmir

Civic space in Kashmir has historically been restricted. Authorities
have relied on extraordinary laws (including the Public Safety
Act—PSA and the UAPA) to detain activists and protesters, imposed
section 144 of Code of Criminal Procedure (CrPC) indiscriminately,
and frequently resorted to Internet shutdowns—recording at least
180 instances of internet blockades since 2012. They have also
used ‘less-lethal’ as well as ‘lethal’ weapons against protesters,
including against children. Extrajudicial executions and enforced
disappearances of civilians have been common. All these measures
have been aimed at crushing dissent.

On 5 August 2019, Indian government abruptly and unilaterally
revoked Article 370, stripping Jammu and Kashmir of its nominal
autonomy and removed Article 35A, taking away guarantees for
the state’s indigenous population. This has been a long-standing
BJP agenda—for forcible integration of the restive province, over
which India has fought several wars.

Abrogation of Article 370 was followed by ‘preventive’ detention
of thousands of persons, particularly politicians, community
leaders, business associations, civil society members and the youth.
The idea behind this seems to be to remove, at one go, the entire
civic leadership of the state, and anyone able to influence public
opinion, organise populations and raise voice.

Freedom of press has come under serious threat, with the
government issuing a media policy in June 2020, that seeks to
regulate media reporting, empowering authorities to decide what
is ‘anti-social’ and ‘anti-national’ news, and prescribing actions
against outlets deemed to be publishing ‘objectionable’ news.
Once blacklisted, outlets face a ban on receiving government
advertisement as well as potential criminal proceedings.

Despite attempts to prevent dissent, protests have successfully
been conducted to which authorities have responded by tear gassing,
pepper spraying, beating, and chasing away protesters. There is also
an absence of judicial relief, as despite mass arbitrary detentions, both
the High Court and Supreme Court (SC) have been unenthusiastic
about taking up habeas corpus applications filed by those seeking
freedoms. Similarly, the SC hearing a Public Interest Litigation
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seeking inquiry into the illegal incarceration of children by security
forces since August 2019 dismissed the petition in December 2019,
concluding that there had been no illegal detention at all. This was in
the face of a sea of evidence to the contrary, including a report filed
by the police that itself reported minors in detention.

Nepal

Civic space in Nepal has played a critical role in movements and
opposition to the government in various points in its history.
While the civic space contributed to the overthrow of the
monarchy in 2006, civil society soon lost its influence, and instead
experienced fragmentation and party politicisation. Since then a
number of attempts have been made by the government to curtail
civic activism although without success so far. The Social Welfare
and Development Act drafted in 2014 was not passed, but had it, it
would have had a number of provisions that could have constituted
violations of freedom of association. A new law, the proposed
Act Related to Social Associations and Organisations 2019 is also
repressive since, apart from other restrictions and bureaucratic
hurdles, it severely curtails the spontaneous emergence of actors
to protest against or mobilise for a cause. The National Integrity
Policy proposed in 2018 also stressed strong vigilance over non-
government and private sectors, along with burdensome reporting
and procedural requirements, increased restrictions on the scope
of activities as well as access to funding.

Similar attempts at controlling the media have also been
attempted such as the amendment to the Media Council Bill, filed
in September 2019, with a proposal to include ‘journalists’ licence’,
which would require all journalists to pass an exam, widely
interpreted as another obstacle to the functioning of free press in
the country. The Criminal Code of 2018 also threatens journalistic
practices as journalists could face up to three years in prison and
monetary fines if they publish information deemed ‘confidential’.

Impediments to Civic Space for Religious Minorities
There are policies that impede the functioning of organisations
based on the assumption of their ‘religious interests’. The Inter-
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national Development Cooperation Policy 2019 directs foreign
NGOs to fund development work in a clear attempt to keep foreign
funding away from proselytisation efforts. The policy is still more
jarring when taking into consideration that apart from Buddhist
monasteries, all other religious groups have to register as NGOs
or non-profit entities to operate legally. This creates an inherent
problem as religious groups must function as an NGO, yet NGOs
that receive foreign funding cannot undertake religious activities.

Christian faith-based NGOs also report facing increased
scrutiny in their hiring practices, especially when they seek to hire
members of the Christian faith for tasks that require knowledge of
the religion and its practice. Contradictory laws that disadvantage
certain communities over others also still exist in Nepal such as
the criminalisation of slaughtering of cows, animals that are sacred
only in Hinduism.

Response to Attempts to Curtail Civic Space

There has been widespread opposition to the attempt to pass laws
that could systematically ramp up curtailment on civil liberties in
the country. The NGO Federation, in particular, has taken up the
mantle to bring the government’s attention to the overly restrictive
provisions of the draft National Integrity Policy such as the
requirement that INGOs get approval for their annual programmes
and budget from the Finance Ministry, and that they should not
send their reports to the country they are headquartered in
without permission from the Nepal government. In 2018, four UN
Special Rapporteurs expressed their reservations on the proposed
National Integrity Policy, arguing that ‘some of the provisions of
the Integrity Policy would have a serious negative effect on the
activities of civil society and restrict the freedom of expression and
freedom of association’.

Civic Space during Covid-19

The Government of Nepal has displayed control over civic space
during the pandemic, from inconsistency in their approach toward
CSOs, and suppressing peaceful protestors in the time period of a
couple of months to attempting to silence all forms of criticism.
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The government also chose to use force to repress peaceful protests
by the masses against the government’s passive handling of the
coronavirus pandemic, including over corruption in purchase of
medical supplies, perceived nonchalance to the plight of migrant
workers abroad and low-income householdsin the country, attempts
by the government to pass repressive measures of surveillance
amidst the pandemic, and mismanagement of quarantine facilities.

Meanwhile, the Women and Social Committee of the House of
Representatives stated that the mobilisation of NGOs in combating
the pandemic has been less than expected and directed the
government to enable proper utilisation of the resources and tools
that are available to these organisations. Parliamentarians stated
that NGOs must be of use to the general population during such
disasters.

Pakistan

Pakistan’s transition towards electoral democracy in 2008 was
a landmark event in the country’s political history. Since then,
Pakistan has experienced three elections—2008, 2013 and 2018—
and seen two stable transfers of power from one political party
to another. However, the quality of Pakistani democracy has
deteriorated over the past few years. In particular, liberal democracy
has failed to take root in Pakistan.

Centralisation of power—with its extensive internal and exter-
nal security challenges—compelled the political leadership to
assert control over the country and steer policy. The threat of India
as well as colonial heritage played a significant role in facilitating
centralisation of power. Civilian governments in Pakistan also
failed to institutionalise democratic principles and uphold civil
liberties and the rule of law. The political system in Pakistan
‘keeps oscillating between the suppression and (re)conquest of
public liberties’. Even till this day, Pakistan’s incessant security
fears, whether real or imagined, run counter to the wider project
of encouraging the growth and maturation of liberal democracy.
Moreover, cycles of military and civilian rule generated political
instability that was inimical to effective functioning of political
processes.
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Politics of Religion

The 1973 constitution retained Islamic provisions that undermined
certain progressive clauses included in the constitution for the
protection of religious minorities. It made Islam the official
religion, restricted the office of President and Prime Minister to
Muslims, and contained clauses that called for bringing all laws
into conformity with Islam. Other laws later introduced further
violated the fundamental rights of religious minorities—such
as the passage of the Second Amendment declaring members of
the Ahmadiya sect as non-Muslims in response to the pressure
exerted by religious parties. Another piece of legislation with dire
implications for minority rights was the constitutional amendment
known as the Blasphemy Laws. These are a set of clauses, contained
in the Pakistan Penal Code (1860) and ostensibly designed to
promote the protection of all religions in Pakistan. In reality, the
law explicitly discriminates against Ahmadiyas since parts of it
criminalise public expression of Ahmadiya beliefs and prohibit
Ahmadiyas from calling themselves Muslims, praying in Muslim
sites of worship and propagating their faith. The blasphemy laws
are used for persecuting religious minorities over trivial issues and
false claims.

The electoral law forces Ahmadiyas to choose between their faith
and their right to vote: to be eligible to practise their democratic
right in choosing electoral representatives, they have to publicly
declare themselves to be non-Muslims. On May 5 2020, Pakistan’s
cabinet established the National Commission for Minorities
(NCM) and announced that Ahmadiya representatives would not
be included, arguing that they did not ‘fall in the definition of
minorities’. Although factually inaccurate, this decision was not
opposed by any cabinet member. Human Rights Watch noted that
‘[tI’he Ahmadis are among the most persecuted communities in
Pakistan and to exclude them from a minority rights commission
is absurd’.

Public protest is not an outlet available to religious minorities,
as most fear violence and retaliation by extremists. The right
to associate, assemble, and express is also hindered through
the communal clamping down of churches. Christians cannot
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effectively gather and pray because of the increasing opposition to
the existence of churches in non-metropolitan areas.

After Ahmadiyas, the minority sect of Shia Muslims has also
become a target of religious extremism. International human
rights observers have noted that the Shia Hazara community of
Pakistan has faced severe violence at the hands of militants, and
a 2018 report by the National Commission for Human Rights
Pakistan noted that more than 2000 Hazaras have been killed in
the previous 14 years in Pakistan.

Violence is also perpetuated against vulnerable members of
the Hindu community. Hindu girls in Sindh, often underage,
are abducted by Muslim men, coerced to convert to Islam and
marry their abductors. In the process, they face both physical and
psychological violence and are forced to cut ties with their families.
There have also been cases of Hindu temples being converted to
schools and science laboratories with the local Hindus too afraid
to report cases even anonymously. A considerable section of the
Hindu community inside Sindh are Scheduled Caste Hindus, who
make up a significant portion of bonded labour in Sindh. Although
bonded labour is prohibited through the Bonded Labour Abolition
Act 1992, practices go unchecked in numerous areas of Sindh and
authorities are hesitant to intervene fearful of retributive action by
powerful ruling families.

Politics of Security

With the military overlooking governance, politics and policy,
especially national security and foreign affairs, there is constant
surveillance of civil society. Perceiving CSOs as threats to stability
and security, the establishment obstructs their activities in the name
of ‘national interest’. NGOs and INGOs are subject to extensive
regulation involving multiple, lengthy procedures of registration,
security clearance, and approvals for funding.

The notorious sedition law—Section 124A of the Pakistan
Penal Code—is frequently deployed to arrest and incarcerate
those demanding social and political reforms. There have also
been innumerable cases of enforced disappearances, rapes, and
extrajudicial killings of activists.
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Journalists, writers and human rights activists who advocate
for the rights of minorities and for free speech, or offer liberal
perspectives are being curbed increasingly in the country. Media
outlets, small and large, as well as independent writers have
experienced growing backlash, harassment, intimidation and
criminalisation. A Pakistani Baloch journalist Sajid Hussain Baloch
was found dead in Sweden in May after he had gone missing in
March. Human rights activists and civil society workers are
increasingly facing questioning at airports about their reasons for
international travel and participation at international conferences.

Progressive and liberal university professors face intimidation
from students as well as conservative administration and faculty
members in the form of dismissals and even arrests. Lawyers
defending human rights, including cases of minorities related to
blasphemy, and Christian and other minority lawyers continue to
face threats for the work they do.

Sri Lanka

In 2015, the Yahapalanaya government was elected on a platform
of good governance, providing a political solution to the ethnic
conflict, including constitutional reform, and dealing with the
past. The promises were unfulfilled or were mired by scandals,
bolstering the opposition’s continuous campaign to portray the
Yahapalanaya government as anti-Sinhalese and pro-minority, with
the government doing little to counter these misrepresentations
and fake news.

Under the Yahapalanaya government, civic rights were
curtailed, including discriminatory application of laws curbing
freedom of expression, which were not applied to those from the
majority group propagating hate and inciting violence against
minorities. The Easter Sunday terror attacks of April 2019 caused
a considerable shift in the socio-political context, both in terms
of civic space and the rights of minorities. The declaration
of a state of emergency and the promulgation of Emergency
Regulations under the Public Security Ordinance contributed
to the shrinking of civic space and restrictions on freedom of
expression, association and assembly. Emergency Regulation
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13 empowered the President to prohibit public processions or
meetings ‘likely to cause a disturbance of public order or promote
disaffection’. Emergency Regulation 71 allowed a police officer or
member of the security forces to require a person or persons to be
removed from any public space but did not stipulate reasonable
grounds upon which such an order may be issued. Regulations
include restrictions of publications by the competent authority
if it ‘might be prejudicial to the interests of national security or
preservation of public order’; criminalisation of possession of a
book, document or paper the contents of which are deemed ‘likely
to be prejudicial’ to national security or preservation of public
order, or ‘which is likely to arouse, encourage or promote feelings
or hatred or contempt to the Government’.

A related factor that enabled the retention of the national
security framework in which adequate and effective human rights
protections were absent, and which has disproportionately affected
Tamils and from April 2019, Muslims, is the failure to repeal the
Prevention of Terrorism Act (PTA) and replace it with a human
rights-based national security framework. The PTA has been flagged
for decades as a law that violates crucial human rights, in particular
due process rights, and denies the accused the right to a fair trial.
A key example of the Yahapalanaya government ignoring calls for
accountability for human rights violations is the appointment of
Major General Shavendra Silva in August 2019 as Commander of
the Army by the President despite serious allegations of violations
of human rights and humanitarian law against him.

The period after the 2019 Easter attacks saw Muslims being
subjected to discrimination, harassment, arbitrary arrest and
detention, and even violence. After the Easter attacks, Muslims,
particularly a large number of Muslim men, were arrested
seemingly without reasonable cause. As mosques were seen as
breeding grounds for terrorism and extremist ideologies, they,
along with religious schools, came under severe scrutiny. State
inaction in the face of anti-Muslim violence and the selective and
arbitrary use of the law against Muslims has legitimised anti-
Muslim rhetoric, propaganda and conspiracy theories that deepen
the divides between ethnic groups.
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The grievances of the Tamil community remained largely
unaddressed by the Yahapalanaya government. The public rhetoric
of key figures in government, such as President Sirisena, denied
the need for accountability, and at times even showed a lack of
respect for the victims and their demands for justice, truth and
reparations—publicly claiming that war heroes would not be
prosecuted, and callously stating that those who disappeared were
probably dead.

There have also been several instances of violence against
Christians as well as pastors—in many cases, even though
complaints were filed, there has been complete police inaction and
justice has not been served.

Post-2019 Presidential Elections

After the election of Gotabaya Rajapaksa as president, like Sirisena
before him, he began to call out the armed forces to maintain
law and order. Militarisation, which had been temporarily frozen
during the Yahapalanaya regime, began accelerating in the
Gotabaya regime with the military playing an increased role in
civilian affairs as well as law enforcement. For instance, the police
was brought within the purview of the Ministry of Defence.
Rajapaksa also announced that Sri Lanka would withdraw from
Human Rights Council Resolution 30/1 and 40/1, which it formally
did in February 2020.

Impact of Covid-19

The arrest of thousands of persons and seizure of thousands of
vehicles for violating a curfew that did not legally exist during the
pandemic is illustrative of the state taking punitive action against
citizens and depriving them of liberty even in instances when
they are not legally empowered to do so. The implementation of
the de facto curfew was undertaken in a selective and arbitrary
manner. For instance, thousands of people who attended the
funeral of former Minister of Community Empowerment and
Estate Infrastructure Development, and the Leader of the Ceylon
Workers Congress Arumugam Thondaman were not arrested.
In contrast, former opposition member of parliament Ranjan
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Ramanayake was arrested while distributing rations to persons
who were adversely impacted by the Covid-19 lockdown.

The Covid-19 response has also been militarised with military
personnel in positions in the various task forces for disaster
management and the provision of relief. Measures were also
taken by the government to curtail civil liberties under the guise
of responding to the pandemic. An example of this is the notice
issued that strict action is to be taken against those that ‘criticise’
state officials, point out ‘minor shortcomings/failures’ or ‘scold/
chastise’ state officials performing their duties, which adversely
impacts on the freedom of expression, in particular the expression
of dissent.

Rights of Minorities

The stigmatisation and scapegoating of Muslims has taken many
forms, including senior state officials blaming the community
for the spread of Covid-19 and the community being denied the
right to bury those who die of Covid-19. One of the means used
to delegitimise complaints of discrimination or marginalisation
is by portraying Muslims as seeking or enjoying exceptional
privileges, despite which they continue to unfairly claim they are
discriminated. The incitement of hatred and vitriol by media outlets
continues unabated. For example, Muslim Covid-19 patients were
identified by their faith, unlike other patients, and blamed by the
media for spreading coronavirus.

There is higher level of scrutiny in the north of the country.
In one instance, the police cited quarantine requirements and
obtained a court order to prevent members of the Tamil National
People’s Front (TNPF) from holding a commemoration event in
Jaffna. On the same day though, the government held an event
with the participation of certain members of the government, the
armed forces, and some families of soldiers to commemorate War
Heroes Day in Colombo. The Rajapaksa government decreed that
the national anthem would not be sung in the Tamil language on
Independence Day 2020, despite Tamil being an official language. It
should be noted that the denial of the right to use the Tamil language
was one of the root causes of the ethnic conflict in Sri Lanka.
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Key Recommendations

For national governments

1.

ii.

iil.

iv.

Vi.

Vii.

viii.

ix.

Abide by international commitments agreed upon by the
country.

Remove all legal contradictions existing in various laws
of the country and adjust them to international treaties to
which it is a signatory.

Specifically, remove provisions from existing laws that
make it difficult for civil society organisations to register,
re-register or function in the country.

Recognise minorities in the constitution, if not done so
already, and ensure constitutional provisions to criminalise
discrimination of all forms against minorities.

Improve the enabling environment and develop an effective
protection mechanism for HRDs and civil society actors in
close consultations with all stakeholders, including CSOs
and human rights organisations.

Implement effective and holistic action to eliminate the
underlying motives for threats to religious minorities
and civic space for minorities, and to combat growing
fundamentalist voices threatening a free and democratic
society.

Take swift action to tackle rising terrorism and violence,
ensuring impartial investigations and the prosecution of
those responsible for attacks against religious minorities, in
order to end the culture of impunity around these crimes.
Implement all the recommendations the countries receive
on the circumstances of HRDs provided by the UN Special
Rapporteur and other relevant reports.

Ensure that the Covid-19 pandemic does not result in long-
term curtailment of civic space in any way.

For the international community

1.

ii.

Ensure greater attention by UN and other international
entities on civil and political rights violations in South Asia.
Facilitate the development of South Asian regional
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initiatives and mechanisms to address various forms of
restrictions of civic space in the region.

For civil society/minority groups

i. Foster greater regional civil society initiatives to push back
again restrictions by national entities.

ii. Enable channels for greater solidarity across borders, and
expressions of support for victims of targeting in individual
countries.

iii. Facilitate and participate in greater sharing and learning
between various groups across borders.

52



Sri Lanka: Minority Rights
within Shrinking Civic Space

Ambika Satkunanathan

Introduction
This report will discuss the state of the rights of ethno-religious
minorities in Sri Lanka in the context of the erosion of civic space.!

Historically, minorities in Sri Lanka have faced discrimination,
marginalisation, and violence, which worsened during periods
when the space for dissent and civil society activism was also under
attack by the government of the day. During President Mahinda
Rajapaksa’s regime from 2004 to 2015, in the midst of shrinking of
civic space and crackdown on dissent, ethno-religious minorities
faced numerous threats and obstacles to exercising their rights.
Although this changed in January 2015 when the Yahapalanaya®
regime, led by President Maithripala Sirisena, was elected, civic
space began shrinking again during the latter stages of the of
the Yahapalanaya regime. Concerns about potential further
restrictions on civic space increased when the Rajapaksa family
returned to power in November 2019 with the election of Gotabaya
Rajapaksa, the brother of former President Mahinda Rajapaksa, as
the president.

To contextualise the state of minority rights and illustrate the

1 ‘Civic space is the environment that enables civil society to play a role in
the political, economic and social life of our societies. In particular, civic space
allows individuals and groups to contribute to policy-making that affects their
lives, including by: accessing information, engaging in dialogue, expressing
dissent or disagreement, and joining together to express their views.—Protecting
and Expanding Civic Space’, United Nations Office of the High Commissioner for
Human Rights, August 30, 2020, https://www.ohchr.org/EN/Issues/CivicSpace/
Pages/ProtectingCivicSpace.aspx.

2 Good governance regime.
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continuity of violations across regimes, this report will first set
out the state of minority rights during the Yahapalanaya regime
and, thereafter, focus on the situation post-presidential election of
November 2019.

This report was written in the midst of the Covid-19 pandemic,
which exposed systemic and structural weaknesses of the pre-
Covid-19 world in Sri Lanka. During the pandemic, it became
evident thatrising inequalities that remained unaddressed increased
the vulnerability of certain social groups, which due to elements
such as race, ethnicity, gender, religion, or sexual orientation
became more vulnerable to discrimination, marginalisation, and
even violence. The aforementioned groups have also been affected
by the resurgence of ethno-nationalism and identity politics,
and increasing public support amongst the majority community
for a populist and authoritarian government. In this context, the
government has used the pandemic as a cover to restrict civic
space as well as erode minority rights. Hence, the final section of
the report will focus on the impact of the pandemic on civic space
and the protection of the rights of minorities in Sri Lanka.

In each of the aforementioned three sections of the report, the
political context and the state of civic space will be set out first,
and, thereafter, the state of various ethno-religious minorities
within that context will be analysed.

Methodology

Due to the pandemic, the report is based on a desk review of
resources in the public domain and the author’s notes of field visits
undertaken during the period under review.

The Yahapalanaya Government 2015-2019

Political Context

The Yahapalanaya government won the presidential and parlia-
mentary elections in 2015 on promises of good governance and
anti-corruption after ten years of the Rajapaksa regime which
stood accused of violations of humanitarian and human rights law,
corruption and executive overreach. To the Tamils, it promised a
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political solution to the thirty-year-old ethnic conflict which the
Rajapaksa government had ended militarily, and solutions to deal
with the violations of the past, for which it received their vote.
However, by the end of its tenure, most of those promises had
not been fulfilled and the government was dogged by scandals
such as the Central Bank bond corruption allegations. In the
Southern Sinhala-majority part of the country, this created an
atmosphere in which public discontent was effectively used
by the Sri Lanka Podujana Peramuna (SLPP), a new opposition
party founded by the Rajapaksas, to create public clamour for a
nationalist and populist government. Coupled with the SLPP’s
relentless campaign to portray the Yahapalanaya government as
anti-Sinhalese and pro-minority, and the government’s failure to
counter these misrepresentations, it led to the electoral loss of the
Yahapalanaya government in November 2019. At the same time,
the lack of decisive action in fulfilling promises made to the Tamils
resulted in the Tamil community becoming disillusioned with the
Yahapalanaya government’s ability to address their needs and
concerns.® This, in turn, provided space for more nationalist parties
to increase their popularity within the Tamil community as well.
The terror attacks on Easter Sunday that took place in six places
around the country on 21 April 2019 caused a considerable shift
in the socio-political context, both in terms of civic space and the
rights of minorities. The attacks created an atmosphere for the
state to take action that restricted civic space, such as declaring a
state of emergency, and also for the state and society to engage in
and justify anti-Muslim acts. The Yahapalanaya government not
only failed to be proactive in identifying and addressing the root
causes of anti-minority rhetoric but also through its action, such
as the Niqab ban, as well as inaction in countering anti-minority
sentiment and action, made discrimination against Muslims to be
perceived as publicly acceptable. This consequently created a sense
of impunity and emboldened section of the public to openly engage
in bigoted behaviour. The outcome was the undermining of the

3 ‘Sampanthan Says Tamil People Losing Patience with Yahapalanaya.
Colombo Telegraph, February 24, 2017, https://www.colombotelegraph.com/index.

php/sampanthan-says-tamil-people-losing-patience-with-yahapalanaya/.
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rights of the minorities and increased and virulent anti-minority
action by both state and non-state actors.

Civic Space
Civic space opened up following the end of the Rajapaksa regime
and the Yahapalanaya regime assuming power in January 2015.
However, towards the last years of the Yahapalanaya regime, the
resumption of the curtailment of civic space was seen in the use of
the law to curb freedom of expression, while failing to use the same
law against those who engage in propagating hate and inciting
violence against ethno-religious groups. For instance, writer
Shakthika Sathkumara was arrested on 1 April 2019 and remanded
in fiscal custody for violating the International Covenant on Civil
and Political Rights (ICCPR) Act (2007)* by publishing a short story
in which he alluded to sexual abuse in Buddhist temples, which
was deemed to be inciting religious hatred.° Hence, the ICCPR
Act was used by the state as a tool to curb freedom of expression
and silence critics but not arrest persons inciting ethnic/religious
tensions. In response to the misuse of ICCPR Act, the Human
Rights Commission of Sri Lanka issued a statement on the correct
interpretation of Section 3 of the Act which sets out the offence of
advocating for national, religious, or racial hatred that constitutes
incitement to discrimination, hostility, or violence. Despite this,
the selective use of the ICCPR Act, which has undermined its
purpose, has continued.®

The declaration of a state of emergency by President Sirisena
on 22 April 20197 after the Easter attacks and the promulgation

4 Socialist Republic of Sri Lanka, International Covenant on Civil and Political
Rights 2007, Section 3, ‘No person shall propagate war or advocate national,
racial or religious hatred that constitutes incitement to discrimination, hostility
or violence.

5 ‘Opinion No. 8/2020 Concerning Delankage Sameera Shakthika Sathkumara
(Sri Lanka)’, Ohchr.org, 2020, https://www.ohchr.org/Documents/Issues/
Detention/Opinions/Session87/A HRC WGAD 2020 8 Advance Edited
Version.pdf.

6 ‘HRCSL Issues Guidelines On Application of Hate Speech Law (S.3 Of ICCPR
Act)’, Human Rights Commission of Sri Lanka, 2019, http://www.hrcsLlk/hresl-
issues-guidelines-on-application-of-hate-speech-law-s-3-of-iccpr-act/.

7 Presidential Secretariat, Extraordinary Gazette No. 2120/3—2019, 2019,

Colombo, https://www.gazette.lk/2019/04/the-gazette-declaring-state-of-
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of emergency regulations under the Public Security Ordinance
contributed to the shrinking of civic space. Since Sri Lanka has
been under a state of emergency for most of its post-independence
life, there is public acceptance of militarisation of policing and
law enforcement, and of the military exercising powers that are
not subject to judicial review. While it could be argued that the
declaration of a state of emergency for a short period due to the
Easter attacks can be justified, the promulgation of emergency
regulations that clearly and disproportionately impinged on civic
rights signalled a reversion to creating a climate in which the
executive overreaches and curbs on civic rights are normalised.

After the state of emergency was allowed to lapse on 23
August 2019, the President used Section 12 of the Public Security
Ordinance (PSO) to ‘call out’ the armed forces to maintain law
and order. Unlike the declaration of the state of emergency, which
has to be ratified by the parliament within fourteen days at first
instance and thereafter every month, the president has to merely
issue a gazette notification each month to exercise his power under
Section 12 of the PSO. Hence, the gazette is not subject to scrutiny
or debate by the parliament. The calling upon of the armed forces
to maintain law and order, i.e., effectively engage in policing, went
unnoticed, and there was no challenge to it by civil society or even
the Human Rights Commission of Sri Lanka. The President’s use
of Section 12 of the PSO could have gone unnoticed due to the
fact it did not have to be ratified by Parliament, as well its use
being normalised as it had been used for an extended period by the
Mahinda Rajapaksa regime.

There are other factors that enabled a relatively easy transition
to an authoritarian government post-November 2019. These
include the failure of the Yahapalanaya government to demilitarise
the north of the country, inhabited primarily by Tamils, with
all military camps remaining at the end of the Yahapalanaya
government. The involvement of the military in activities that are
outside their purview, such as business ventures, was also allowed
to continue during the Yahapalanaya government.® Further, the

emergency-from-april-22-the-public-security-ordinance-emergency-order.html.
8 ‘Joint Civil Society Submission to the UN Periodic Review of Sri
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continued existence of the informal intelligence apparatus, which
is not held accountable to any democratic oversight entity or
process, also meant that civil society organisations, particularly
in the north, continued to receive ‘visits’ from officers from the
different intelligence as well as law enforcement entities.® For
instance, families of the disappeared who by June 2020 had been
protesting for over 1000 days at multiple locations in the Northern
Province complained of regular monitoring by the intelligence
agencies during their protests.' The same was stated by persons
protesting for the release of land in Keppapilavu, Mullaitivu in the
Northern Province (more on this under Land Rights section later).

The Rights of Ethno-Religious Minorities

Rights of the Muslim Community

In the context of historical rights violations and organised state
violence against both Tamil and Muslim communities in Sri
Lanka, for which perpetrators have rarely been held accountable,
the Yahapalanaya government’s failure to bring to account those
responsible for even recent incidents of anti-Muslim violence, such
as riots in Digana and Aluthgama, entrenched and normalised
impunity. This further encouraged continued harassment,
discrimination, and the use of violence against Muslims, such
as during the period after the Easter attacks on 21 April 2019.11
Anti-Muslim attacks are not new, as the propagation of hate
and incitement to violence, by both state and non-state actors,
has occurred throughout the history of Sri Lanka. Prior to the
Yahapalanaya regime, during the Mahinda Rajapaksa regime,

Lanka (28" Session)’ United Nations Human Rights Office of the High
Commissioner, March 30, 2017, https://uprdoc.ohchr.org/uprweb/downloadfile.
aspx?filename=4469&file=EnglishTranslation.

9 Ibid.

10 ‘Families decry surveillance as Sri Lankan intel out in force at disappeared
protest’, Tamil Guardian, December 11, 2019, https://www.tamilguardian.com/
content/families-decry-surveillance-sri-lankan-intel-out-force-disappeared-
protest.

11 ‘Sri Lanka: Muslims Face Threats, Attacks’, Human Rights Watch, July 3,

2019, https://www.hrw.org/news/2019/07/03/sri-lanka-muslims-face-threats-

attacks.
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there were campaigns against the Muslim community fuelled by
social as well as mainstream media and the Buddhist clergy that
received either overt or tacit support of the state. This indicates the
existence of deep-seated communalism and prejudice, within the
state structure and society that have to be addressed.

Three weeks after the Easter attacks, anti-Muslim riots occurred
on 13 May 2019 in certain Muslim-majority towns, mainly in the
North Western Province and some areas in the Western Province.
This resulted in damage to property and the death of an individual,
Fouzul Ameer, a carpenter, who was hacked to death at the
entrance to his home.'? Persons from areas, such as Kottaramullai
and Thummodara in the North Western Province, stated that they
had heard of rumours of a possible attack the previous night and
had contacted the police and state authorities numerous times
requesting protection, which never materialised.’® The violence
took place while a curfew had been declared in these areas, and it
is common practice for the police to establish checkpoints when
a curfew is declared to prevent the movement of people. In this
context, the ability of mobs to attack Muslim villages points to
grave negligence and/or collusion on the part of the state.

Although more than 70 persons'* were arrested for the violence,
there were allegations that many who were responsible, especially
those from within the community who participated in the violence
in Kottaramullai and Thummodara were not arrested. Even those
who were arrested were not detained under the ICCPR Act for
incitement to violence, which would be a non-bailable offence,
but under the Penal Code and were granted bail within a few
weeks of arrest. The granting of bail in this instance should be
contrasted with another case of refusal of bail to a seventeen-year-
old pregnant Muslim woman wearing a hijab. She was arrested for
allegedly covering her face when she covered her mouth with a

12 ‘Police stood by while mobs rampaged: HRCSL’, Sunday Observer, May 26,
2019, http://www.sundayobserver.lk/2019/05/26/news/police-stood-while-mobs-
rampaged-hrcsl.

13 Randev, 2019, ‘HRCSL provides guidelines to acting IGP’, The Morning—Sri
Lanka News, http://www.themorning.lk/hrcsl-provides-guidelines-to-acting-igp/.
14 ‘Sri Lanka extends nationwide curfew after anti-Muslim riots’ BBC Asia,

May 15, 2019, https://www.bbc.com/news/world-asia-48269240.
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handkerchief while experiencing a moment of nausea, but she was
not given bail for nearly two months. To date, there is no known
case of prosecution of perpetrators of the May 2019 anti-Muslim
violence. The aforementioned inaction and action of various
state entities raise questions about their impartiality and prima
facie point to possible anti-Muslim prejudices embedded within
these institutions. These are also examples of state inaction that
has created a sense of impunity amongst the public and, thereby,
emboldened people to engage in anti-Muslim acts.

After the Easter attacks, a large number of Muslim men were
arrested seemingly without reasonable cause. For example, there
were cases of men being arrested for possessing items such as
chlorine, which was suspected to be explosive materials, the Quran
and documents in Arabic, having a song (Qaseeda) on the hundred
names of Allah on their phone, and a dagger. Due to this, members
of the Muslim community had burnt Qurans and magazines and
other documents that were in Arabic for fear of being arrested.'®

The Muslim men were mostly arrested and detained under
the Prevention of Terrorism Act (PTA), which has been flagged
for decades as a law that violates key human rights, in particular
due process rights, and violates the accused’s right to enjoy
a fair trial.'® Historically, the PTA was used against the Tamil
community with torture in custody and extraction of forcible
confessions from detainees documented through the years.'” In
2019, after the Easter attacks, this law was used to arrest a large
number of Muslim men and numerous instances of violation of
due process rights were reported. Given the seriousness of terror
offences, the arrest of anyone under the PTA also serves to curb
challenges to such an arrest due to concern amongst the public
and human rights defenders of possible state backlash or being

15 Author’s notes based on complaints received and dealt with during her
tenure as Commissioner of the Human Rights Commission of Sri Lanka.

16 ‘Arrest under PTA: HRCSL responds to President’, The Island, June 27,
2016, http://www.island.lk/index.php?page_cat=article-details&page=article-
details&code title=147686.

17 ‘Sri Lanka: Repeal Abusive Counterterrorism Law’, Human Rights Watch,
January 10, 2020, https://www.hrw.org/news/2020/01/10/sri-lanka-repeal-
abusive-counterterrorism-law.
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labelled terrorists themselves.'® This has led to lawyers showing
reluctance to represent PTA detainees and the judiciary adopting a
rather conservative approach in dealing with these cases.

Following the Easter attacks, persons who were stopped at
checkpoints narrated instances of being taken to the police station
for interrogation because they had a laptop in their possession or
their national identity card mentioned a different address than their
current residence.’ The arrest and detention of a large number
of men, who were most often the primary and even sole income
earners of their families, caused untold hardship and emotional
trauma for the families, who also had little or no knowledge of how
or where to seek legal assistance. In most instances, they could not
afford to retain legal counsel.

Even those who could afford to retain lawyers faced numerous
obstacles as lawyers refused to appear for detainees for fear of being
seen as representing terrorists and the possible resultant public
backlash. In certain Bars, lawyers not only refused to represent the
detainees but also attempted to intimidate other lawyers appearing
for detainees in an attempt to prevent them from representing
detainees, such as at the Marawila Bar. 2° Although the Human
Rights Commission of Sri Lanka wrote to the Bar Association of
Sri Lanka (BASL) based on credible and verified reports it had
received from the families of detainees and lawyers who appeared
for the detainees, the BASL responded that there have been ‘no
formal resolutions by any identified regional branch resolving to
refrain from representing suspects arrested in relation to the terror
attacks on 21st April’?! and did not initiate a formal inquiry into

18 D.B.S. Jeyaraj, 2019, ‘Anti—Terrorist Action Must Not Become a Witch Hunt
Against Sri Lankan Muslims’, Daily Mirror, May 4, 2019.

19 Author’s notes based on complaints received and dealt with during her tenure
as Commissioner of the Human Rights Commission of Sri Lanka; Lisa Fuller and
Rukshana Rizwie, ‘Muslims “targeted with arbitrary arrests” after Easter massacre’,
Al Jazeera, June 16 2019, https://www.aljazeera.com/indepth/features/muslims-
targeted-arbitrary-arrests-easter-massacre-190613123018003.html.

20 ‘Letter from the Chairperson of the Human Rights Commission of Sri
Lanka, Dr. Deepika Udagama, to the President of the Bar Association of Sri Lanka
Mr. Kalinga Indatissa (PC). Human Rights Commission of Sri Lanka, July 25,

2019, http://www.hrcsl.lk/wp-content/uploads/2020/02/HRCSL-Response-to-Bar-

Association-of-Sri-Lanka.pdf.
21 Ibid.
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the matter. The BASL’s response illustrates a lack of understanding
of anti-Muslim sentiments prevailing at the time, as well as of the
manner in which informal social practices impact legal rights and
the ability of detainees to enjoy their due process rights, especially
to a fair trial.

Incidents of harassment, intimidation, discrimination, and
violence against Muslims unfolded within a climate in which
hate speech in both mainstream media as well as social media
was rampant. For example, on 15 May 2019, a few days after the
anti-Muslim riots, Gnanarathana Thero, one of Sri Lanka’s most
senior Buddhist monks, ‘called for stoning to death of Muslims,
and propagated an unfounded allegation that Muslim-owned
restaurants put “sterilization medicine” in their food to suppress
the majority Sinhalese Buddhist birth rate’. ? The use of different
forms of birth control and sterilisation methods by the Muslim
community to reduce the birth rate of the Sinhalese is propaganda
that has been used to spread hate and incite violence against
Muslims since 2013. In 2018, rumours of a restaurant in Ampara
in the Eastern Province mixing sterilisation pills in the food
sparked violence which spread to Kandy in the Central Province.
Hence, rumours in both mainstream and social media coincided
with incidents of violence and even caused or worsened them. It
should be noted that at no point did the state use the ICCPR Act to
take action against Gnanarathana Thero despite past incidents of
rumours and hate speech sparking violence.

These rumours were repeated by certain religious leaders and
political actors to portray Muslims as the ‘other’, a community that
does not align itself with the rest of the Sri Lankan population
but rather pledges allegiance to the global Muslim community.
The notion that the Muslim community behaves and dresses
differently and follows a different set of rules and legal regulations
under the Sharia Law instead of conforming to the beliefs and
behavioural practices that are deemed to be ‘Sri Lankan’ by the
Sinhalese community has been used to question their patriotism

22 ‘Sri Lanka: Muslims Face Threats, Attacks’, Human Rights Watch, July 3,
2019, https://www.hrw.org/news/2019/07/03/sri-lanka-muslims-face-threats-

attacks.
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and connection to the country. This ultimately has the effect of
demonising the Muslim community by insinuating they have
ulterior motives and an agenda to ‘take over’ a pre-dominantly
Sinhalese nation by mainstreaming Islamic beliefs and practices
under the Sharia Law.

State inaction in the face of anti-Muslim violence and the
selective and arbitrary use of the law against Muslims legitimised
anti-Muslim rhetoric, propaganda, and conspiracy theories that
deepened the divides between ethnic groups by validating the fears
of the majority ethnic community. An example of the arbitrary use
of the law is an arrest under the ICCPR Act of a Muslim woman
in the town of Mahinyangana who wore a dress in public that
was claimed to have a print resembling the Dharmachakra, an
important Buddhist symbol, which was seen as an attempt to incite
racial tensions. Like the seventeen-year-old pregnant Muslim
woman, she too was remanded in custody for several weeks before
being released on bail.

As anti-Muslim sentiment, fanned by mainstream and social
media, increased within the society, Muslim women became the
targets of harassment and discrimination in public and semi-private
spaces. For instance, women who wore the hijab, i.e., only covering
their heads, were refused entry or asked to remove their hijab and
even show the security at the entrance that there was nothing
hidden under their hijab at public as well as private establishments.
Women reported that they were subjected to discriminatory
treatment even by colleagues, neighbours, and acquaintances who
insisted they remove the hijab and abaya, a robe that covers the
woman’s entire body. For instance, women who worked at the
Divisional Secretariat of Karuwalugasbewa in the North Western
Province reported such pressure and harassment, including taunts
by their colleagues.?®

Emergency Regulation 32A banned ‘any garment, clothing or
such other material concealing the full face which will in any
manner cause any hindrance to the identification of a person’ from
being worn in a public place. The Regulation meant that Muslim

23 ‘Harassed Muslim women complain to HRC. Daily Mirror, May 14, 2019.
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women could not wear the nigab,** a garb worn to cover the whole
face, with or without the eyes concealed, in public spaces. This
Regulation was seen as curbing the right of Muslim women since
they are the sole demographic group to practice face-covering in
public at all times as a matter of choice. Various factions of the
majority ethnic community argued that such a ban was necessary
in light of the state of emergency, despite the argument that none
of the people who were involved in the Easter attack had been
wearing a niqab or even the hijab. The Regulation also exacerbated
the harassment faced by Muslim women wearing the hijab with
often no distinction being made between the niqab and the hijab
by citizens or even state officials. The harassment and fear of
being arrested for wearing a hijab resulted in Muslim women
refraining from leaving their homes, which violated their freedom
of movement, made them prisoners in their homes, and made them
dependent on their male relatives for all their needs.?> Although
the ban was in place for four months following the attacks until the
state of emergency was lifted, scrutiny and harassment of Muslim
women who resumed wearing the nigab continued, indicating
deeply ingrained societal prejudices that were openly expressed
when people felt the law validated their prejudicial actions.?®

24 Hillary Margolis, ‘Sri Lanka’s Face-Covering Ban a Wrongheaded Response
to Easter Bombings’ Human Rights Watch, May 2, 2019, https://www.hrw.org/
news/2019/05/02/sri-lankas-face-covering-ban-wrongheaded-response-easter-
bombings.

25'0On May 15, 17-year-old Zavahir Rimasha went to have her photograph
taken for her national identity card. She was wearing a hijab, which covered her
hair. Zavahir Rimasha was 8-months pregnant with her first child, and while she
was at the studio she was reportedly overcome by a moment of nausea. When
she covered her face with her handkerchief, another customer complained that
she had covered her face, and then called the police. She was arrested under the
Emergency Regulations and held in custody for over three weeks until June 7,
when she was granted bail” ‘Sri Lanka: Muslims Face Threats, Attacks. Human
Rights Watch, July 3, 2019, https://www.hrw.org/news/2019/07/03/sri-lanka-
muslims-face-threats-attacks.

26 ‘Locals confront a Muslim woman wearing a Burqa (video)’, NewsHub,
September 21, 2019, https://newshub.lk/en/2019/09/21/1ocals-confront-a-muslim-
couple-wearing-a-burqa-video/; ““Why Are You Covering Your Face?” | Muslim
Woman In Nigab Confronted By Extremist In Sri Lanka’, DOA Muslims, Uploaded
on February 6, 2020, YouTube video, 3:15 min, https://www.youtube.com/
watch?v=M]JtegEwfzg.
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The Yahapalanaya government did nothing to counter the
hate speech or to ensure that the communities under attack were
protected and those inciting and perpetrating violence against
Muslims were held to account. An example of state inaction in
countering the rhetoric of hate is their silence when a fast-unto-
death campaign was undertaken by a Buddhist monk, Athuraliye
Rathana, on May 31, 2019 in front of the Temple of the Tooth in
Kandy, Central Province, one of the most sacred sites to Buddhists.
He demanded that three senior Muslim ministers be removed from
their position because of their alleged links to the Easter Attacks.
This act created tension in Kandy as well as in other areas where
Sinhala mobs forced shops to remain closed. In response to his
fast, nine Muslim ministers and two Muslim provincial governors
resigned from their ministerial portfolios collectively on 3 June but
were sworn in again as ministers on 29 July 2019.%7 At the time of
their resignation, the ministers expressed disappointment in the
way the government had handled communal tensions and stated
they were ‘sacrificing’ their portfolios to make way for ‘a proper
investigation’.?®

Tamil Community

The grievances of the Tamil community, which led to the thirty-
year internal armed conflict that came to an end in 2009 with the
military defeat of the Liberation Tigers of Tamil Eelam (LTTE),
remained largely unaddressed during the Yahapalanaya regime.

A Political Solution and Dealing with the Past

A key example of the Yahapalanaya government ignoring calls for
accountability for human rights violations committed against the
Tamils is the appointment of Major General Shavendra Silva in
August 2019 as Commander of the Army by the president despite
serious allegations of violations of human rights and humanitarian
law against him.?® This was also contrary to the process at the UN

27 Dissanayake, Chathuri, ‘Muslim leaders resign en masse.” Daily Financial

Times, June 4, 2019, http://www.ft.Ik/top-story/Muslim-leaders-resign-en-
masse/26-679382.

28 Ibid.
29 Johnson, Daniel, ‘Appointment of alleged war criminal to head of Sri Lanka
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Human Rights Council to which the Yahapalanaya government
had agreed via HRC Resolution 30/1 and 34/1.

In relation to the political solution to the ethnic conflict, the
government initiated a process of constitutional reform, by
creating a Constitutional Assembly and a Steering Committee
chaired by the prime minister with the membership of all political
party leaders. The thematic sub-committees of the Constitutional
Assembly produced reports consisting of rather progressive
recommendations, that were submitted to the Steering Committee
which in turn issued an Interim Report. The reform process,
however, stalled due to the deteriorating relationship between the
president and the prime minister, and the constitutional coup of
October 2018. To date, a political solution that addresses the root
causes of the ethnic conflict remains elusive.

Where the justice and truth demands of the Tamil community
are concerned,®® although the government enacted the Office on
Missing Persons (Establishment, Administration And Discharge
Of Functions) Act in 2016 and established the Office on Missing
Persons (OMP) with the appointment of members in February
2018, the mandate of the institution is limited to searching
and tracing missing persons. If the OMP finds that an offence
warranting investigation has been committed, it can report it to
law enforcement or the prosecuting authority. The OMP has to
date functioned independently and has spent the two years since
its establishment hiring staff, formulating procedures, opening
three regional offices, and initiating a few investigations.?’ The
government established the Office of Reparations in 2018, which
as of yet has not announced any comprehensive reparation
programme for conflict-affected communities that addresses the

army “deeply troubling”, says UN human rights chief” UN News, August 19, 2019,
https://news.un.org/en/story/2019/08/1044501.

30 For Sri Lanka, a Long History of Violence.” The New York Times, April 21,
2019, https://www.nytimes.com/2019/04/21/world/asia/sri-lanka-history-civil-
war.html.

31 ‘OMP made progress amidst lack of cooperation from state actors &
continuous efforts to deny the rights of families of the disappeared—Saliya Pieris’
Sri Lanka Brief, October 28, 2019, https://srilankabrief.org/2019/10/omp-made-

progress-amidst-lack-of-cooperation-from-state-actors-continuous-efforts-to-
deny-the-rights-of-families-of-the-disappeared-saliya-pieris/.
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multiple and varying losses over decades. The justice- and truth-
seeking mechanisms have not been established.*

Although the government established the aforementioned two
mechanisms, the public rhetoric of key figures in government,
such as President Sirisena, refused to acknowledge the need for
accountability, and at times even showed a lack of respect for the
victims and their demands for justice, truth, and reparations. For
instance, in 2017, President Sirisena announced that war heroes
would not be prosecuted, thereby clearly indicating that the
likelihood of a justice mechanism being established was slim.?3
Furthermore, in January 2016, Prime Minister Wickremesinghe
stated that those who disappeared were probably dead, illustrating
callous disregard for the pain and trauma of the families of the
disappeared.®*

Land Rights

Land is a contentious issue, since land acquisition/occupation by
the state and statesponsored settlement of Sinhalese in Tamil-
majority areas is one of the root causes of the ethnic conflict.

In the Tamil majority areas in the North and East, land that
was occupied by the military during the war has still not been
completely released to their rightful owners, for instance in
Keppapilavu in Mullaitivu and Mullikulam, Mannar in the
Northern Province. In the Eastern Province, those whose lands are
in Sampur in the Trincomalee District also claim their lands are yet
to be returned. Additionally, there are those in Sampur who state
that they were forced to sell their lands to the military or did so due
to misrepresentations made to them.*® In areas such as Mullaitivu,

32 ‘Sri Lanka: Failed Pledges Mar 10 Years Since War’s End’, Human Rights
Watch. May 17, 2019, https://www.hrw.org/news/2019/05/17/sri-lanka-failed-
pledges-mar-10-years-wars-end.

33 ‘Sri Lanka leader to shield general from war crimes case. Al Jazeera,
September 4, 2017, https://www.aljazeera.com/news/2017/09/sri-lanka-leader-

shield-general-war-crimes-case-170903193335527.html.
34 ‘Missing and disappeared persons most likely dead says Sri Lanka prime

minister’, Tamil Guardian, January 25, 2016, https://www.tamilguardian.com/
content/missing-and-disappeared-persons-most-likely-dead-says-sri-lanka-
prime-minister.

35 People’s Alliance for Right to Land, ‘Our Land, Our Life—People’s Land
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there have been reports of land that has been historically used by
persons who either have lost land documentation or do not possess
official land documents being arbitrarily acquired as forestland.?®
This has taken place in Kokuthoduwai in Mullaitivu where the land
of displaced persons who returned in 2015 was acquired by the
Forest Department, which then transferred land ownership to a
Sinhalese.?’

In many instances, land disputes are in relation to places of
worship, where there have been attempts to destroy Hindu temples
that have existed for decades, if not for hundreds of years, and
build Buddhist temples, or to declare the land on which the Hindu
temple is built as an archaeological site, thereby preventing the
temple from being used for worship. This points to state-sponsored
attempts underpinned by Sinhala Buddhist nationalist ideology
to colonise land, a strategy that has little room or tolerance for
pluralism and diversity of Sri Lankan society. The added layer of
militarisation exacerbates the problem as there is heavy military
presence in these areas and they are often enlisted to support such
processes. Such land disputes in the North and East include the
Neeraviyadi Pillayar temple and the Kanniya temple.*®

Commission Report 2019-2020°, South Asia Citizens Web, March 31, 2020, http://
www.sacw.net/article14282.html.
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Guardian, May 14, 2019, https://www.tamilguardian.com/content/mullaitivu-
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sets up 'sham' archaeological museum next to Hindu temple’, Tamil Guardian,
October 29, 2019, https://www.tamilguardian.com/content/neeraviyadi-sri-
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Buddhist mob violate court order with police backing’, Journalists for Democracy
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the final say’, The Hindu, September 28, 2019, https://www.thehindu.com/news/
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com/content/tamils-protest-kanniya-hindu-temple-destruction-despite-sinhalese-
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Christian Community

The rights of Christians, especially the evangelical community,
were frequently violated during the Mahinda Rajapaksa regime,
and these violations continued during the Yahapalanaya regime.
Online hate campaigns against evangelical communities increased
in 2017 and 2018, leading to sporadic incidents of off-line violence.
Facebook posts in January 2019 calling for violence against a
Christian community in Batticaloa on the basis of false rumours
about their activities is one such example.*

In 2019, 94 incidents of violations against Christian minorities
by both state and non-state actors were recorded compared
to eighty-right in 2018. Fifty-six of the eighty-eight incidents
recorded included incidents of threats, intimidation, or coercion,
and nineteen incidents of violence.*

Where these incidents are concerned, the perpetrators are often
members of the local community, of either ethnicity, i.e., Sinhala or
even members of the Tamil who themselves have been subjected to
historical discrimination and violence, who accuse the Christians
of proselytisation and use violence with a sense of impunity.
Buddhist monks from temples close to evangelical churches leading
campaigns of harassment and violence against the churches are
also common. Four Buddhist monks led approximately 200 persons
and forcibly entered the Christian Family Church premises in
Galgamuwa in the North Western Province on 24 February
2019. They demanded the worship service be stopped, abused
congregants in obscene language, and vandalised the premises.
Thereafter, they dragged a female congregant onto the street,
pushed her to the ground at the feet of the monks, and beat her.
The pastor filed a police complaint and the Buddhist monks filed a
counter-complaint stating that the pastor had breached the peace

39 ‘Report of the Special Rapporteur on freedom of religion or belief—

Visit to Sri Lanka’. OHCHR, February 28, 2020, https://www.ohchr.org/EN/
HRBodies/HRC/RegularSessions/Session43/Documents/A_HRC 43_48_Add.2
AdvanceUneditedVersion.docx.

40 Office of International Religious Freedom, ‘International Religious Freedom
Report Sri Lanka 2019—May 2020°, US State Department, May 2020 https://www.
state.gov/wp-content/uploads/2020/05/SRI-LANKA-2019-INTERNATIONAL-
RELIGIOUS-FREEDOM-REPORT.pdf.
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in the area. The breach of peace case was dismissed while the
assault case was fixed for trial in December 2019.* This illustrates
active community participation, as well as the involvement of
local Buddhist priests. Another egregious violation that took
place in 2018 is the abduction of a Christian pastor in Colombo
by unidentified persons; the pastor was tortured and released 24
hours later.*? To date, no arrests have been made.

These offences were committed with a sense of impunity that
stems from the knowledge that prejudice against evangelicals is
prevalent amongst the general population, and hence the police
will not take action against them. This is echoed by the National
Christian Evangelical Alliance of Sri Lanka (NCEASL), which has
alleged that state entities that are mandated to provide protection
from such acts and are tasked with taking action against those
engaging in propagating hate and perpetrating violence are
complicit in these acts mostly through inaction.*® An example is
the allegation by the pastor who was threatened with violence
on 12 January 2019 in Batticaloa district; he claimed that despite
registering an official complaint he was compelled by the police to
state in writing that he did not wish to pursue the matter further.

Reportedly, atameeting with then Prime Minister Wickremesinghe
on 18 April 2019, Bishop Asiri Perera, the president of the country’s
Methodist Church had stated, ‘T wonder if the police act only for
a segment of society, and don’t believe it must protect everyone
equally. Each time a church comes under attack, we hear about
how the church was barely able to make a complaint to the police.

Victims go seeking protection and return feeling utterly insecure’**

41 Office of International Religious Freedom, ‘International Religious Freedom
Report Sri Lanka 2019—May 2020°, US State Department, May 2020, https://www.
state.gov/wp-content/uploads/2020/05/SRI-LANKA-2019-INTERNATIONAL-
RELIGIOUS-FREEDOM-REPORT.pdf; ‘Religious Freedom Violations in Sri Lanka:
The use of Rights to Information law to assess the responses of Law Enforcement
Authorities and the Judiciary. National Christian Evangelical Alliance of Sri
Lanka (NCEASL), July, 2020.

42 ‘Sri Lanka: The 2019 Religious Freedom Landscape’ World Evangelical
Alliance and the National Christian Evangelical Alliance of Sri Lanka, February
11, 2019, http://www.worldevangelicals.org/un/pdf/HRC40%20Sri%20Lanka.pdf.
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Post-2019 Presidential Elections

Political Context
President Gotabaya Rajapaksa dissolved the parliament with effect
from 2 March 2020, and the parliamentary election was scheduled
for 25 April 2020. Since elections could not be held even three
months after the dissolution due to the pandemic, opposition
parties called upon the president to reconvene the parliament to
ensure that there would not be a power vacuum for an extended
period, particularly during a national crisis. It was to also ensure
oversight over public finance and to prevent executive overreach.*®
The president refused to heed their calls, and even stated that he
did not have to convene the parliament since his party did not have
a majority, illustrating that party politics takes precedence over the
public good. In response, several persons petitioned the Supreme
Court of Sri Lanka challenging the dissolution of the parliament.
The Court refused to grant leave to proceed with the application.*®
The elections were held on 5 August 2020 in which the Sri
Lanka Podujana Party (SLPP) won a two-thirds majority, hence
empowering it to bring about any constitutional change it
wishes. The lack of a functioning parliament and executive rule
through ad-hoc mechanisms for nearly five months contributed to
undermining of democracy and normalised executive overreach,
which had begun soon after the presidential election. An example
of such executive overreach that borders on interference with the
judiciary is a speech by President Gotabaya in February 2020 at the
National Law Conference where he stated that ‘it is important that

45 Meera Srinivasan, ‘We'll cooperate, reconvene Parliament: Sri Lankan
Opposition’, The Hindu, April 27, 2020. https://www.thehindu.com/news/
international/well-cooperate-reconvene-parliament-sri-lankan-opposition/
article31445543.ece; ‘Sri Lanka’s Other Covid-19 Crisis: Is Parliamentary
Democracy at Risk?’, International Crisis Group, May 29, 2020, https://www.

crisisgroup.org/asia/south-asia/sri-lanka/sri-lankas-other-Covid-19-crisis-
parliamentary-democracy-risk.

46 ‘Supreme Court dismisses FR petitions’, Daily News, June 2, 2020, https://
www.dailynews.1k/2020/06/02/law-order/219880/supreme-court-dismisses-fr-
petitions; Asad Hashim, ‘Sri Lanka stares at constitutional crisis as polls delayed’,
Al Jazeera, May 23, 2020, https://www.aljazeera.com/news/2020/05/sri-lanka-
stares-constitutional-crisis-polls-delayed-200522072254187 . html.
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the judiciary does not interfere needlessly in the functioning of the
executive and legislative branches of the government’.*’

On 1 January 2020, President Rajapaksa appointed the
Commander of the Army Shavendra Silva as Chief of Defence Staff,
further consolidating Silva’s position and symbolically repudiating
allegations of human rights and humanitarian law violations
against him. In February 2020, the United States imposed a travel
ban on Silva and members of his family. In response to this Prime
Minister Mahinda Rajapaksa blamed the opposition parties, the
Tamil National Alliance (TNA) and the Janatha Vimukthi Peramuna
(JVP), for the imposition of the ban. It should be noted that various
members of the main opposition party, the United National Party,
made statements in support of Silva and were critical of the travel
ban.*® Prime Minister Mahinda Rajapaksa further stated that Sri
Lanka would withdraw from UN Human Rights Council Resolution
30/1 and 40/1, which was formally done on 27 February 2020.*

Civic Space and the Protection of Human Rights

Civic Space
President Rajapaksa, like President Sirisena before him, began
using Section 12 of the PSO to call out the armed forces to maintain
law and order. As of August 2020, he continues to issue gazette
notifications every month in this regard. Like before, this practice
remains unchallenged and has become normalised.

Prime Minister Mahinda Rajapaksa’s remarks made in February
2020 that the country is divided between patriots and those he
referred to as ‘born traitors’® can be seen to be part of the strategy

47 “‘Unnecessary judicial interventions harmful to democracy- President’, The
Island, February 17, 2020.
48 ‘Politicians oppose travel ban on Army Commander’, News First, February

15, 2020, https://www.newsfirst.1k/2020/02/15/politicos-voice-objections-against-

us-entry-ban-on-army-commander/.
49 ‘Statement Made By Hon. Dinesh Gunawardena, Minister of Foreign

Relations at the 43rd Session of the Human Rights Council’, Ministry of Foreign
Affairs, February 27, 2020, http://www.mfa.gov.1k/statement-made-by-minister-
of-foreign-relations-at-the-43rd-session-of-the-hrc-eng/.

50 ‘UNHRC resolution: SL will withdraw; country divided between patriots
and traitors—MR’ EconomyNext, February 19, 2020, https://economynext.com/
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to signal intolerance of dissent by the labelling of critics of the
regime and dissenters as traitors and hence open to be subjected
to de jure and de facto punitive measures. This form of labelling
was used during the previous Rajapaksa regime as well and had a
chilling effect on the freedom of expression.

The ability of human rights defenders and lawyers to engage
without fear in their professions was called into question by the
death threats made to Attorney-at-Law Achala Shanika Seneviratne.
Seneviratne, who represents the families of the eleven young men
who were abducted by Navy personnel and disappeared, lodged
two complaints with the Criminal Investigation Department (CID)
in May 2020 regarding the death threats that she was receiving on
social media, in particular made by a group called ‘Friends of the
Police’, in an attempt to stop her from ‘legally representing many
victims in cases of mass abduction, illegal detention, torture, and
murder, where the accused are top security force members’. The
CID has reportedly taken no action in response to her most recent

complaint.>!

Militarisation

Militarisation, which had been temporarily frozen during the
Yahapalanaya regime, has been expanding in the Gotabaya
Rajapaksa regime with the military playing an increased role in
civilian affairs as well as law enforcement. For instance, the police
was brought within the purview of the Ministry of Defence along
with several other institutions, such as the NGO Secretariat,
the National Media Centre, and the Government Information
Department.? Military personnel, retired or in active service, were

unhrc-resolution-sl-will-withdraw-country-divided-between-patriots-and-
traitors-mr-51893/.

51 ‘Sri Lanka: Female human rights lawyer facing continuous death threats’,
Journalists for Democracy in Sri Lanka, June 1, 2020, http://www.jdslanka.org/
index.php/news-features/human-rights/950-sri-lanka-female-human-rights-

lawyer-facing-continuous-death-threats.
52 ‘Institutions of Disaster Management moved under the purview of Defence.

News First, December 11, 2019, https://www.newsfirst.lk/2019/12/11/institutions-
of-disaster-management-moved-under-the-purview-of-defence ministry/;
Ministry of Defence, ‘NGOs circumventing due procedures under scrutiny’, June
2, 2020, http://www.defence.lk/Article/view article/1673.
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appointed to head the Department of Customs, the Ministry of
Health and the Ministry of Mahaweli, Agriculture, Irrigation and
Rural Development.”® In the North, the military was once again
seen engaging in activities that are within the purview of civilian
authorities, such as interviewing candidates for a recruitment
drive for employment in the state sector.*

With increased militarisation and ‘visits’ to several civil society
organisations in the North by officers of the CID and intelligence
services, there is growing fear that dissent and activities of civil
society organisations will be curtailed, potentially through
restrictive legislation. In August, the government announced that
it is drafting a new law which, reportedly, will contain provisions
that restrict foreign funding to civil society organisations and
stricter monitoring mechanisms.>®

The Impact of Covid-19 on Civic Space and Minority Rights

Civic Space
The government used the cover of the pandemic to further restrict
civic space and extend and normalise executive overreach. For
example, the government issued a notice under the direction of
the Inspector General of Police (IGP) that strict action would be
taken against those that ‘criticise’ state officials, point out ‘minor
shortcomings/failures’, or ‘scold/chastise’ state officials performing
their duties, thus in effect, curtailing free expression .*°

The state exploited the restrictions in place during the lockdown
to arrest and detain human rights defenders and persons seen as

53 Chathuranga Hapuarachchi, ‘President appoints seven ministry secretaries’

News First, May 11, 2020, https://www.newsfirst.lk/2020/05/11/president-

appoints-seven-ministry-secretaries/.
54 Thinakkural, 27 Feb 2020.

55 Skandha Gunasekera, ‘NGO finances to be regulated’. The Sunday Morning,
1 March 20202; https://www.hrw.org/news/2020/07/29/sri-lanka-human-rights-
under-attack.

56 ‘Freedom of Expression in Sri Lanka: “Revoke Your Directive & Use Existing
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Human Rights Watch, ‘Sri Lanka: Human Rights Under Attack’, July 29, 2020,
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criticising the steps taken by the government to prevent the spread
of Covid-19. The restriction on movement that was imposed during
the countrywide lockdown from March to May 2020 to prevent
the spread of Covid-19 adversely impacted the detainees who were
unable to access legal representation and communicate with their
families. There was minimal scrutiny of state action during this
time due to the cessation in professional and civic activities, and
hence swift action by civil society was not possible.

Imposition and Implementation of Curfew

In response to Covid-19, the government imposed a curfew and
implemented a country-wide lockdown, but the curfew was not
declared in accordance with the law, i.e., by the issuance of a
gazette under Part II of the PSO.5” Despite the fact there was no
legally declared curfew, up to 56,000 persons were arrested and
13,556 vehicles were seized (as of May 2020).°® While members of
the public who were arrested were released on police bail, it is
unclear if cases will be pursued against these persons.>

Executive Overreach and Governance via Task Forces
De-facto methods to consolidate executive power, and curtail civic
space increased during the pandemic. For instance, in the guise of
responding to the Covid-19 pandemic, the president used the broad
powers assigned to him under Article 33 of the Constitution, to
establish task forces, which in local parlance, is being referred to
as ‘governance by task forces/committees’; the provision does not
empower him to establish such bodies.

For instance, the task force on Economic Revival and Poverty
Alleviation, established on 22 April 2020, is mandated to undertake

57 “TNA MP Sumanthiran writes to HRC seeking intervention to regularise
“curfew™, Daily Financial Times, May 4, 2020, http://www.ft.Ik/news/
TNA-MP-Sumanthiran-writes-to-HRC-seeking-intervention-to-regularise-
curfew/56-699679.

58 ‘More than 13,000 curfew violators arrested as Sri Lanka enters nationwide
curfew’, News First, May 17, 2020. https://www.newsfirst.lk/2020/05/17/more-
than-13000-curfew-violators-arrested-as-sri-lanka-enters-nationwide-curfew/.
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tasks that have to be performed by ministries and state officials.®
Basil Rajapaksa, the founder of the SLPP and brother of the
president and the prime minister, who does not hold any public

office, nor is a state official, heads this task force. It is unclear
why the membership of the task force, which includes the private
sector, also has the Commander of the Army, the Acting Inspector
General of Police, and the Director-General of the Civil Security
Department officials, all persons who have no role to play in
decision-making regarding poverty alleviation and economic
recovery.5!

Another example is the task force to Build a Secure Country,
Disciplined, Virtuous and Lawful Society®? established on 2 June
2020. This task force consists of military and police personnel,
including the Commander of the Army, the Secretary of the
Ministry of Defence, Chief of National Intelligence Services, the
Director of State Intelligence Services, Directors of the Intelligence
Services of the three armed forces, and the Acting Inspector General
of Police. The task force is mandated to curb illegal activities and
take measures to prevent ‘the drug menace’.

60 ‘Mega Task Force to revive Covid-19-hit economy. Daily Financial Times,
April 23, 2020, http://www.ft.Ik/top-story/MegaTask-Force-to-revive-Covid-19-
hit-economy/26-699130.
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The extensive powers and broad mandates of these task forces
raise issues of accountability and transparency since these are ad-
hoc bodies with far-reaching powers that seem to mandate them to
take the lead in several matters that should be within the purview
of state agencies, such as ministries. Further, they could impinge
upon and even usurp the mandate, powers, and functions of other
legally established institutions, such as the Attorney-General’s
Department and the Department of Prisons, creating confusion
and conflict between the two bodies.®?

Militarisation

The other factor impinging upon democratic governance is
increased and rapid militarisation of the response to Covid-19,
with the Commander of the Army heading the National Operation
Centre for the Prevention of the Covid-19 Outbreak, and the
military running quarantine camps and undertaking contact
tracing. Military presence can be seen to be seeping into other
areas of civilian administration as well. While the military has
a key role to play in responding to humanitarian crises, such as
a pandemic, in a democracy, their role should be subordinate to
civilian authorities and they should always take directives from
civilian authorities.

The Disaster Management Centre (DMC), which has a Director-
General who is a retired senior military official, is within the
purview of the Ministry of Defence and, according to the Secretary
of Defence, ‘has its own mechanism to work in coordination with
Government Agents, Assistant Government Agents, Divisional
Secretaries and Grama Sevaka in all districts and divisions’ to
distribute relief.* This illustrates the militarisation of disaster
management and the provision of relief. Civilian leadership of
Covid-19 responses also requires that civilian authorities/public

63 ‘The Appointment of the two Presidential Task Forces—Discussion
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health officials should be responsible for the dissemination of
information to the public, such as conducting press conferences.
In Sri Lanka, senior military officials give interviews and even
provide information to the public, independent of public health
officials or other civilian authorities.

In the ongoing militarisation and normalising military involve-
ment in civilian affairs, the Sri Lanka Army has begun engaging
in law enforcement activities in the North.®® It has also opened
a ‘harmony centre’ in Jaffna, purportedly for the ‘promotion of
durable peace, reconciliation, cooperation and well-being of the

community in the Jaffna peninsula’.®®

The Rights of Ethno-Religious Minorities

Using the broad powers under Article 33 of the Constitution, the
president also established a task force for Archaeological Heritage
Management in the Eastern Province. Although the focus of the
task force is the multi-ethnic Eastern Province, the membership of
the task force is entirely mono-ethnic. Further, its members include
the Secretary of the Ministry of Defence, the Deputy Inspector-
General of the Western Province, a Buddhist monk who has been
vocal about his anti-minority views, and the owner of a private
media network and businessman who is a known close associate of
the president and spearheaded his election campaign. It is a cause
for concern that these persons who are not public officials would
be in a position to not only make public policy on sensitive issues
but also issue directives to public officials.®” Further, the task force,
like others, is accountable only to the president and is not required
to function in a transparent manner. The president appointed four
more Buddhist monks to the task force on 24 August 2020.®

5
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The membership of Buddhist monks and military personnel in
the task force highlights the manner in which the military and
the Buddhist clergy are an integral part of the land-acquisition
process by designating any property as archaeological land. In an
interview in late June 2020, Ellawela Medhananda Thero, one of the
Buddhist monks on the task force, said there is nothing wrong in
including the military in civilian affairs; the Eastern Province is not
a historical area of habitation of Tamils and that all archaeological
sites in East are Sinhala-Buddhist.®® This illustrates the deeply
communal, militarised approach that will likely be taken by the
task force.

While there has been little state action to stem or counter the
incitement of hatred against Muslims or provide reassurance of
security and equal enjoyment of rights to minority communities
in Sri Lanka, the president’s remarks during his meeting with the
Maha Sangha on 24 April 2020, which were widely reported in
the media, are troubling. He reportedly remarked that although
it is not a secret that he won the presidential election due to the
votes of the Sinhala majority, he had pledged to serve everyone
regardless of this fact since he is duty-bound to do so. He, however,
further stated that despite his pledge there are conspiracies to
make him fail and create a constitutional crisis by dragging him
to court. Discussing constitutional matters with the Sangha and
seeking their advice on matters of governance, while blaming
mainly minority politicians of precipitating a constitutional
crisis through their calls for the reconvening of the parliament,
illustrates a majoritarian, ethno-nationalist, and patronage-based
view of governance. This type of blatant disregard for a secular
system of governance that is based on the respect for the rule
of law and diversity dissuades citizens to hold those that govern
them to account without fear of reprisals.

in East | Colombo Gazette’, Colombo Gazette, August 25, 2020, https://
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NO ENTRY

RESTRICTED AREA

Archaeological Site

Muslim Community
The stigmatisation and scapegoating of Muslims have taken many
forms, including senior state officials blaming the community for
the spread of Covid-19 and the community being denied the right
to bury those who die of Covid-19 as per their religious practice.
The denial to bury the dead is being done in contravention of WHO
Interim Guidance dated 24 March 2020 on Infection Prevention and
Control for the Safe Management of a Dead Body in the Context
of Covid-19, which states that ‘cadavers do not transmit disease’
and that ‘people who have died from Covid-19 can be buried or
cremated’. To date, at least four Muslims who died of Covid-19 have
been cremated against their families’ religious views and choices.
In one instance, the person was cremated without verifying
whether she was infected with Covid-19.7° Five fundamental rights
applications have been filed in the Supreme Court to recognise the
right of Muslims to bury those who die of Covid-19.

70 Shereena Qazi and Ashkar Thasleem, ‘Anguish as Sri Lanka forces Muslims
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The incitement of hatred by and outpouring of vitriol on media
outlets continued unabated despite Defence Secretary Kamal
Gunaratne stating that ‘[w]e have instructed the Police and other
agencies handling fake news to take stern legal action against
rumour mongers and some have already been taken into custody’.”*
For example, Muslim Covid-19 patients were identified by their
faith, unlike other patients, and blamed by the media for spreading
the coronavirus. While no action has been taken against popular TV
stations that promote hate speech and peddle misinformation, there
have been reports of arrests of citizens who criticise the action or
inaction of state officials, as illustrated in previous sections. It should
be noted that Secretary Gunaratne’s statement was made only after
media reports of a Covid-19 cluster being found in the Navy led to
the stigmatisation and harassment of families of Navy personnel.

Two particular arrests during the pandemic are a cause for deep
concern as these persons appear to have been targeted due to their
religion, and their professional duties and civic activism.

The CID arrested Hejaaz Hizbullah, a lawyer, on 14 April 2020.
Initially Hizbullah had limited access to his lawyers in restricted
circumstances for about fifteen minutes in the presence of a
CID officer. Hizbullah was not informed of the reason for the
interrogation or the arrest, thereby violating his due process
rights. Before Hizbullah was informed of the reason for his arrest,
the police convened a press conference on 15 April 2020 at which
they stated he was arrested in relation to the Easter attacks of April
2019. As of 1 July 2020, Hejaaz Hizbullah remains in administrative
detention without being charged. While the CID is said to be
‘looking for sufficient information against’ him, there have been
reports of CID officers engaging in malpractice and coercing
minors to make false statements against Hizbullah.”

71 ‘Prompt intervention of military and police reduced impact of Covid-19
-Defence Sec. Maj. Gen. (Retd) Kamal Gunaratne.” The Sunday Observer, April 19,
2020.

72 ‘CID attempted to show photograph of Hejaaz to children before ID parade:
Fort Magistrate. Daily Financial Times, June 26, 2020, http://www.ft.1k/news/CID-
attempted-to-show-photograph-of-Hejaaz-to-children-before-ID-parade-Fort-
Magistrate/56-702226; ‘Sri Lanka: IC]J raises concerns about the arbitrary arrest
and detention of lawyer Hejaaz Hizbullah; calls for repeal and replacement of the
Prevention of Terrorism Act’, International Commission of Jurists, April 21, 2020,

81




SRI LANKA: MINORITY RIGHTS WITHIN SHRINKING CIVIC SPACE - 2020

Ramzy Razeek is a former public servant and a regular com-
mentor on issues of human rights, justice, and racism to which
the Muslim community was being subjected. On 3 April 2020,
through a social media post, he urged the Muslim community
to engage in ‘ideological jihad’ using the pen and keyboard to
shed light on the truth regarding anti-Muslim propaganda. Due
to the misunderstanding that surrounds the concept of jihad, the
social media post was met with an outpouring of hate and threats
directed at him and his family. On 9 April 2020, Razeek lodged a
police complaint regarding the threats made against him and his
family. Later that day, he was arrested by CID officers instead for
the offence of inciting racial hatred under the ICCPR Act, which
does not allow suspects to be released on bail. As of 31 August
2020, Razeek remains in custody and has allegedly been denied
access to medical care and a legal representative. 73

Tamil Community

During the curfew period, there were increased checkpoints in the
Northern Province, unlike in other parts of the country, and it was
reported that persons travelling out of the North were required to
obtain military clearance in addition to Covid-19-related medical
clearance.”

Dealing with the Past

Accountability for war-related human rights violations was dealt
a blow with the presidential pardon of Sergeant Sunil Rathnayake
who was convicted in 2015 of the murder of eight Tamil civilians

https://www.icj.org/sri-lanka-icj-raises-concerns-about-the-arbitrary-arrest-and-
detention-of-lawyer-hejaaz-hizbullah-calls-for-repeal-and-replacement-of-the-
prevention-of-terrorism-act/.

73 Z. L. Mohamed, 2020, ‘Ramzy Razeek: An extraordinary struggle for an ordinary
life of service upended by a Police arrest’, Daily Financial Times, May 9, 2020, http://
www.ft.lk/opinion/Ramzy-Razeek-An-extraordinary-struggle-for-an-ordinary-life-
of-service-upended-by-a-Police-arrest/14-699917; ‘Sri Lanka: Due Process Concerns
in Arrests of Muslims’, Human Rights Watch, April 23, 2020, https://www.hrw.org/
news/2020/04/23/sri-lanka-due-process-concerns-arrests-muslims.

74 ‘Tamils in North East struggle with curfew hardships due to state
negligence’, Tamil Guardian, April 2, 2020, https://www.tamilguardian.com/

content/tamils-north-east-struggle-curfew-hardships-due-state-negligence.
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who were internally displaced, including three children of ages five,
thirteen, and fifteen years, in Mirusuvil, Jaffna, on 19 December
2000 while on active duty.”®

Where the plight of thousands of disappeared persons is
concerned, President Rajapaksa in a meeting in January 2020 with
the UN Resident Coordinator stated that the thousands of missing
persons are dead. He further said, ‘Most of them had been taken
by the LTTE or forcibly conscripted. The families of the missing
attest to it. However, they do not know what has become of them
and so claim them to be missing’. The president stated that after the
‘necessary investigations’ death certificates would be issued and
the families of the missing would be provided support. 7

Tamils in the North were prevented from memorialising those who
were killed during the last stages of the armed conflict in May 2009,
with the police and military disrupting many events.”” In one instance,
the police cited quarantine requirements’® and obtained a court order
to prevent members of the Tamil National People’s Front (TNPF) from
holding a commemoration event in Jaffna. However, on the same
day, the government held an event with the participation of certain
members of the government, the armed forces, and some families of
soldiers to commemorate the War Heroes Day in Colombo.”® During
this period, it was also reported that the police allegedly threatened a
TNPF member who claimed the army threatened to shoot her if she
lit lamps to commemorate those killed in May 2009.2°

75 Ambika Satkunanathan, 2020. ‘Justice in the time of a pandemic’
Groundviews, March 29, 2020, https://groundviews.org/2020/03/29/justice-in-the-
time-of-a-pandemic/; Al Jazeera, ‘Sri Lanka pardons soldier who killed Tamil
civilians. Al Jazeera, March 27, 2020, https://www.aljazeera.com/news/2020/03/
sri-lanka-pardons-soldier-killed-tamil-civilians-200327033617104.html.

76 Meera Srinavasan, ‘Sri Lanka civil war: Missing persons are dead, says
Gotabaya’ The Hindu, January 20, 2020, https://www.thehindu.com/news/
international/missing-persons-are-dead-says-gotabaya/article30609730.ece.

77 ‘Sri Lankan soldiers stamp out Mullivaikkal remembrance flame in Jaffna’,

Tamil Guardian, May 18, 2020, https://www.tamilguardian.com/content/sri-

lankan-soldiers-stamp-out-mullivaikkal-remembrance-flame-jaffna.
78 Ibid.

79 ‘Sri Lanka prepares to mark victory with military ‘promotion bonanza.
Tamil Guardian, May 18, 2020, https://www.tamilguardian.com/content/sri-lanka-
prepares-mark-victory-military-%E2%80%98promotion-bonanza%F2%80%99.
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80 “If you light lamps, the army will shoot you”—Sri Lankan police warn
TNPF member’ Tamil Guardian, May 17, 2020, https://www.tamilguardian.
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On 30 August 2020, the police in Batticaloa in the Eastern Province
obtained a court order to prevent families of the disappeared from
commemorating the International Day of the Victims of Enforced
Disappearances.®? One of the reasons the police provided when
seeking the order is that the gathering would contribute to the
revival of the Liberation Tigers of Tamil Eelam (LTTE). This
illustrates that the revival of the LTTE continues to be used by
the state to curtail civic activism more than a decade after the end
of hostilities and government-celebrated military defeat of the
armed group.

Conclusion

Ethno-religious minorities have faced discrimination, marginalisa-
tion, and violence in Sri Lanka, with different groups becoming
‘the other’ at different periods of the country’s history. Although
during the Yahapalanaya regime, there was freedom of speech and
civil society organisations and human rights defenders were able
to function freely and challenge the state without fear of reprisals,
the government failed to address many structural and systemic
issues, including the root causes of ethnic conflict. That failure in
the face of propagation of hate and incitement of violence against
minorities created a space for Sinhala-Buddhist nationalist groups
to engage in communal politics, including violence, with impunity.
Lack of accountability for those who engaged in violence led to
the entrenchment of impunity and diminished the chances of past
violations being addressed in a meaningful way. Other factors that
enabled the quick reversion to a militarised and authoritarian form
of government include the failure to demilitarise and undertake
institutional reforms and strengthen checks and balances.

After the presidential election of November 2019, the Rajapaksa
government, which openly subscribes to a Sinhala-Buddhist
nationalist ideology, re-initiated a process of rapid militarisation
and began using extra-legal structures to govern, relying on the

com/content/%E2%80%98if-you-light-lamps-army-will-shoot-you%E2%80%99-
%E2%80%93-sri-lankan-police-warn-tnpf-member.

81 ‘Families of war-disappeared send strong message braving SL restrictions
on International Day’, Tamil Net, August 31, 2020, https://www.tamilnet.com/art.
html?catid=13&artid=39936.
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lack of a strong opposition, as the largest political party maintained
silence on critical governance and rights issues. The arbitrary use
of the law to justify violations of minority rights escalated post-
November 2019.

While the crackdown on dissent and restrictions on civil liberties
and civic space, and curb on the rights of ethno-religious mi-
norities was a predicted outcome of the Rajapaksa presidency, the
pandemic enabled accelerated militarisation and the introduction
of authoritarian policies and processes. Lack of a functioning
parliament and executive rule through ad-hoc mechanisms for
nearly five months during the pandemic contributed to undermining
democracy and normalised executive overreach, which had begun
soon after the presidential election. During this period the arrests
of civic activists and assaults on the rights of minorities, both
through hate speech as well as through state action and inaction,
increased the insecurity of both ethno-religious minorities as
well as civil society groups, with self-censorship due to fear of
state reprisals becoming increasingly common. In this context,
civil society engaged in countering restrictions on civil liberties
and civic space and advocating for the protection of the rights of
ethno-religious minorities are likely to face greater obstacles and
challenges in the future.

Recommendations

To the government of Sri Lanka

i. Ensure that freedom of expression and association are
respected and individuals and institutions are able to dissent
freely without fear of state reprisals.

ii. Do not use the law as a tool to suppress dissent or curb civic
activities that are critical of the government. The law should
not be arbitrarily applied in a manner that discriminates
against and violates the rights of ethno-religious minorities.

iii. Create an environment in which ethno-religious
minorities are able to fully exercise and enjoy their rights
without insecurity or fear of violence. In particular, the
government should refrain from acts that are and appear
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iv.

Vi.

Vii.

to be majoritarian and biased against ethno-religious
minorities.

Ensure that the state institutions and officials adhere to the
constitutional provisions on equality; action should be taken
against those that discriminate on the basis of ethnicity or
religion.

Hold those that engage in propagating or advocating racial
hatred that constitutes incitement to discrimination or
violation accountable to the fullest extent of the law.
Refrain from using extra-legal mechanisms and processes,
such as the presidential task forces, to undermine civic
space and the rights of ethno-religious minorities.

View civil society as an integral part of a functional and
robust democracy and not as a foe/antagonist.

To civil society

1.

il

1il.

Recognise the intersectionality of issues and build broad
alliances founded on the basis of common interest.

Ensure that community-based organisations, especially
those outside Colombo and in the non-urban areas, are
included in dialogues and common interventions, and be
proactive in seeking their participation and contribution.
Build alliances with regional civil society organisations and
networks and learn from the successful strategies they used.

To the international community

1.

ii.

1il.

Re-iterate to the government, the importance of a robust civic
space and the need to ensure that the rights of ethno-religious
minorities are protected. All international community- and
UN-supported initiatives, whether with government or civil
society, should be based on these principles.

Expand and strengthen the relationship with civil society,
in particular, engage with smaller organisations working
outside Colombo at the community level.

Pay attention to the protection needs of civil society organ-
isations and provide required support in a flexible manner
in line with the changing context.
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Afghanistan

Islam is the official state religion of Afghanistan as recognised by
the 2004 Constitution. Religious freedom is allowed within the
bounds of the law, leaving room for minority communities to be
targeted under blasphemy law and other religiously motivated
cases. The past year, too, continued to witness the trend of acts of
violence targeting the country’s religious and ethnic minorities.
The Shia Hazara community has been especially targeted under
the Taliban rule. There were series of attacks in 2019 against a Shia
shrine,' a mosque,? and also a wedding reception of a Shia couple
in Kabul.* On 6 March 2020, a gathering of Shia Hazaras in Kabul
was attacked by armed gunmen, who killed at least 32 people and
injured 82 others.* The congregation was commemorating the 1995
slaying of Abdul Ali Mazari, the leader of the Hazara community.

1 Amir Shah, ‘Bombs Target Afghan Shiites marking new year, killing 6’, AP
News, March 21, 2019, https://apnews.com/5cdalc472d654¢3391fec88cd8c993ed.

2 Reuters, ‘Islamic State says it carried out attack at Shi'ite mosque in
central Afghanistan’, Reuters, July 6, 2019, https://www.reuters.com/article/us-
afghanistan-blast/islamic-state-says-it-carried-out-attack-at-shiite-mosque-in-
central-afghanistan-idUSKCN1U1090.

3 CBS News, ‘Islamic State claims responsibility for bombing at Kabul wedding
that killed 63°, CBS News, August 18, 2019, https://www.cbsnews.com/news/
afghanistan-bombing-islamic-state-claims-responsibility-for-bombing-at-kabul-
wedding-that-killed-63.

4 Al Jazeera, ‘Dozens killed in Kabul ceremony attack claimed by ISIL’,

Al Jazeera, March 6, 2020, https://www.aljazeera.com/news/2020/03/kabul-
gathering-attended-abdullah-hit-rocket-attack-report-200306074951081.html.
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ISIS claimed responsibility for the attack.” On 12 May, a group of
gunmen disguised in Afghan police uniforms stormed a maternity
ward in a residential neighbourhood in Kabul, largely comprising
of the Shia Hazara members.® According to reports, the attack was
carried out by IS-Khorasan, a local affiliate of the Islamic State.”

Sikhs are another group to face several attacks during the
period under review. On March 25, 2020, gunmen associated
with ISIS stormed a Sikh gurdwara in Kabul, firing and lobbing
grenades at worshippers and killing 25 people, including women
and children.® The next day, at the funeral of the deceased, a bomb
exploded, injuring several other members of the community in
attendance. On 22 June, Nidan Singh Sachdeva, an Afghan Sikh
community leader, was abducted by unidentified persons from a
gurdwara in the Paktia province in south-eastern Afghanistan.’
Sachdeva was eventually released from captivity unharmed, due to
efforts made by the Afghan government and local tribal elders. In
July 2020, a 13-year-old Sikh girl was allegedly lured for marriage
by a Muslim man, and was rescued after a local cleric informed the
police. The abduction was possibly for forced conversion of the
girl to Islam, a common occurrence in the country.

Political tensions over the contested 2019 presidential election
amid growing insecurity, uncertainties surrounding the current

5 Ibid.

6 BBC, ‘Afghan attack: Babies killed as gunmen storm Kabul maternity ward’,
BBC, 12 May 2020, https://www.bbc.com/news/world-asia-52631071.

7 Ibid; Kathy Gannon and Tameem Akhgar. 2020. ‘US blames deadly Afghan
maternity hospital attack on ISIS-K. Military Times, May 15, 2020, https://
www.militarytimes.com/news/2020/05/15/us-blames-deadly-afghan-maternity-
hospital-attack-on-isis-k.

8 BBC, ‘Afghanistan conflict: Militants in deadly attack on Sikh temple
in Kabul’, BBC, March 25, 2020, https://www.bbc.com/news/world-asia-
52029571?SThisFB&fbclid=IwAR2Zkicfm06nMYXAb2dEh9nGV TpilQ26bH6qgiF
LF_IkspfvFGK87pnQxTs.

9 Hindustan Times, ‘Sikh community leader Nidan Singh Sachdeva released
from captivity in Afghanistan’, Hindustan Times, July 18, 2020, https://www.
hindustantimes.com/india-news/sikh-community-leader-nidan-singh-sachdeva-

released-from-captivity-in-afghanistan/story-Bi54Y6yDzPTRngp2SbC3e].html.
10 Yudhvir Rana, ‘Afghan cleric saved minor Sikh girl “abducted” by a

Muslim boy’, The Times of India, July 20, 2020, https://timesofindia.indiatimes.

com/india/afghan-cleric-saved-minor-sikh-girl-abducted-by-a-muslim-boy/
articleshow/77070211.cms.
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peace talks with the Taliban, and the Covid-19 pandemic have further
worsened the situation for the country’s minorities. The spate of
killings, and authorities’ inability to respond, hold the perpetrators
accountable, and prevent further attacks have made things worse
for Afghanistan’s persecuted minorities. The country continues to
deal with uncertainties, with delay in the intra-Afghan peace talks
between the political leadership in Kabul, and Taliban. At the time
of writing, September 2020, the two groups are preparing to start
the talks with efforts underway to finalise a date."

The US-Taliban agreement on 29 February 2020 on withdrawal
of US forces in phases does not seem to indicate that the country
is ready to emerge from decades of divisionary politics. A Human
Rights Watch Report from June 2020 has documented low freedom
of expression and social restrictions in the country, especially
in Taliban-held areas.”” The ‘vice and virtue’ police continue
to operate in these areas, with strict adherence to the Taliban-
prescribed social norms. These norms are especially discriminatory
to religious and ethnic minority groups. Thus, despite the peace
process, the country’s minorities are choosing to either relocate or
live hiding any visually distinctive identity markers, according to
the USCIRF 2020 report.*

Bangladesh

There continued to be internal and external security threats toward
minorities in the country. Internally, several attacks were reported
against religious minorities. Externally, events surrounding the
National Register of Citizens and the Citizenship Amendment
Act in India continued to stoke fears of disruption of peace in the

11 Khalid Nekzad, ‘Reconciliation Council Expects Taliban to Get Ready
for Talks’, Tolo News, September 5, 2020, https://tolonews.com/index.php/
afghanistan/reconciliation-council-expects-taliban-get-ready-talks.

12 Human Rights Watch, ““You Have No Right to Complain”: Education, Social
Restrictions, and Justice in Taliban-held Afghanistan’, Human Rights Watch, June
30, 2020, https://www.hrw.org/report/2020/06/30/you-have-no-right-complain/
education-social-restrictions-and-justice-taliban-held.

13 US Commission on International Religious Freedom, Annual Report 2020
(Washington DC: USCIRF, 2020) 48-50.
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country. Rohingya refugees from Myanmar were also the victims of
a number of attacks, which the state was unsuccessful in curbing.

A number of instances of violence against Rohingya refugees
have been the result of confrontation with the law enforcement
agencies. In August 2019, four Rohingya men were killed in
encounters with law enforcement agencies and one arrested for the
alleged murder of a Bangladeshi man. UN Human Rights experts
expressed concern over the rights of the refugees when restrictions
over them were put in place and military presence increased in the
Cox’s Bazaar camp following a ‘Genocide Day’ protest.' In June
2020, four more Rohingya men were killed extrajudicially near the
camp for alleged involvement in a kidnapping for ransom." Earlier
in March, the police had fatally shot seven men suspected of drug
dealing and human trafficking.*®

Refugees have also attempted to seek asylum in other countries
such as Malaysia, undertaking perilous sea journeys in the midst
of the Covid-19 pandemic. In one such attempt in April 2020, 30
refugees died at sea; a Rohingya community leader attributed
this to increasing desperation in the camps as stricter lockdowns
were imposed, including a recent block on movement and mobile
internet, which was enticing more refugees to reach out to
traffickers for a way out.”” The UN High Commissioner for Human
Rights urged Bangladesh to continue to provide protection to the
refugees, and also facilitate their free access to information and

14 ‘Bangladesh: UN experts concerned by crackdown at Rohingya refugee
camps’, United Nations Human Rights Office of the High Commissioner, last
modified September 16, 2019, https://www.ohchr.org/en/NewsEvents/Pages/
DisplayNews.aspx?NewsID=24994&LangID=E.

15 Hindustan Times, ‘4 Rohingya men killed in gunfight with Bangladesh
police’, Hindustan Times, June 27, 2020, https://www.hindustantimes.com/
world-news/4-rohingya-men-Killed-in-gunfight-with-bangladesh-police/story-
a2QhlofUWWHVMOQiR3Q7d0].html.

16 The Daily Star, ‘Seven killed in a single “gunfight™, The Daily Star, March
3, 2020, https://www.thedailystar.net/frontpage/news/gunfight-rab-teknaf-seven-
rohingya-robbers-killed-1875505.

17 The Guardian, ‘Bangladesh rescues hundreds of Rohingya drifting at sea for
nearly two months’, The Guardian, April 16, 2020, https://www.theguardian.com/

world/2020/apr/16/bangladesh-rescues-hundreds-of-rohingya-drifting-at-sea-for-
nearly-two-months.
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communication,'® which is yet to see fruition. Following reports on
the denial of education to the Rohingya children living in camps,
the government, however, approved a ‘pilot’ education program to
give 10,000 Rohingya children access to formal school curriculum.”

The Ahmadiya community also faced targeted attacks, with
Islamist groups demanding that they be declared non-Muslims.?
On 13 September 2019, an Ahmadiya mosque under construction
in Netrakona was allegedly vandalised by students from nearby
madrassahs.? Another Ahmadiya mosque was attacked on
14 January 2020 in Brahmanbaria town with an altercation between
students from a local madrasa and Ahmadiyas at the mosque.”” In
another bizarre incident, the corpse of an Ahmadiya infant buried
in a public Muslim graveyard was exhumed and left by a road in
Brahmanbaria district’s Ghatura village.”® The Islamic Oikko Jote
(Islamic Unity Alliance), the biggest alliance of Islamic organisations
in Bangladesh, reiterated its stance that members of the Ahmadiya
community should never be allowed in Muslim graveyards, and
accused the baby’s family of deliberately trying to stoke tensions.**

Members of Bangladesh’s indigenous communities also continue
being targeted. Amid the Covid-19 pandemic, seven indigenous

18 ‘Press briefing note on Myanmar/Bangladesh—Rohingya’, United
Nations Human Rights Office of the High Commissioner, last modified
April 17, 2020, https://www.ohchr.org/en/NewsEvents/Pages/DisplayNews.
aspx?NewsID=25804&LangID=E.

19 Human Rights Watch, ““Are We Not Human?”: Denial of Education for
Rohingya Refugee Children in Bangladesh’, Human Rights Watch, December

3, 2019, https://www.hrw.org/report/2019/12/03/are-we-not-human/denial-

education-rohingya-refugee-children-bangladesh.
20 ‘General Briefing: Bangladesh’, CSW, last modified May 1, 2020, https://

www.csw.org.uk/2020/05/01/report/4636/article.htm.

21 New Age Bangladesh, ‘Under-construction Ahmadiyya mosque vandalised
in Netrakona’, New Age Bangladesh, September 15, 2019, https://www.newagebd.
net/article/84607/under-construction-ahmadiyya-mosque-vandalised-in-
netrakona.

22 Dhaka Tribune, ‘Ahmadiyya mosque vandalized in Brahmanbaria’,

Dhaka Tribune, January 16, 2020, https://www.dhakatribune.com/bangladesh/

nation/2020/01/16/ahmadiyya-mosque-vandalized-in-brahmanbaria.
23 Dhaka Tribune, ‘Ahmadiyya infant exhumed, left by the road in

Brahmanbaria’, Dhaka Tribune, July 10, 2020, https://www.dhakatribune.com/
bangladesh/nation/2020/07/10/ahmadiyya-infant-exhumed-and-left-by-the-road-

in-brahmanbaria.
24 Tbid.
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peoples of the Chittagong Hill Tracts region have reportedly
been arrested arbitrarily, and 13 persons have reportedly been
tortured and harassed. ® In Bandarban Hill district in May, land
grabbers allegedly linked to the ruling party burned down around
5000 acres of rubber plantations of the indigenous people.*

Attacks on religious minorities were also reported during the
Covid-19 shutdown. Houses of religious minorities were attacked,
and cases of temples being vandalised were also reported.” The
Bangladesh Election Commission’s decision to conduct mayoral
elections of Dhaka South and North City constituencies on 30
January resulted in widespread agitations, as the date clashed with
Saraswati Puja, a major Hindu festival.?® With the Commission
refusing to budge, Hindu activists approached the High Court,
which refused to entertain its plea for postponement of polls. With
the student-led protests intensifying, however, the EC eventually
relented and deferred the polling date.”

The state has taken some steps towards curbing terrorism and
religious violence. In February 2020, Bangladesh Police foiled a
planned attack on a Hindu temple in Dhaka. The Counter
Terrorism and Transnational Crime Unit arrested five members
of the extremist group Ansar al-Islam for plotting the attack.®
Following the communal riots in the capital of India, in February,
Bangladeshi leadership also called for peace and harmony to be
maintained. In Dhaka, the leaders of Hefazat-e-Islam, an advocacy
group, urged Muslims to maintain communal peace and harmony
and protect the country’s non-Muslims.*

25 Trimita Chakma, A Rapid Assessment Report The impact of COVID-19 on
Indigenous and Tribal Peoples in Bangladesh (Dhaka: Kapaeeng Foundation, 2020).

26 Ibid.

27 The Daily Star, ‘Minority and ethnic communities attacked during
lockdown’, The Daily Star, June 2, 2020, https://www.thedailystar.net/editorial/
news/minority-and-ethnic-communities-attacked-during-lockdown-1907501.

28 The Daily Star, ‘Dhaka city polls date changed to Feb 1°, The Daily Star,
January 18, 2020, https://www.thedailystar.net/city/dhaka-city-election-date-

changed-february-1-1855774.
29 Ibid.

30 Dhaka Tribune, ‘5 Ansar-al-Islam members held in Dhaka’, Dhaka

Tribune, February 10, 2020, https://www.dhakatribune.com/bangladesh/
dhaka/2020/02/10/5-ansar-al-islam-members-held-in-dhaka-2.

31 New Age Bangladesh, ‘“Thousands protest against Delhi violence’, New

92




LAW & SOCIETY TRUST

However, the country’s legal framework is often misused, and
has the potential to be misused to target minorities. The United
States Commission for International Freedom, in its 2020 Annual
Report, noted that Bangladesh’s controversial Digital Security
Act, which criminalises content that hurts ‘religious sentiment or
values’, has been repeatedly misused in the country.* Folk singer
Shariat Bayati was arrested in January 2020 under the Act for
stating that music is not forbidden in the Quran.”

Bhutan

The Constitution of the Kingdom of Bhutan 2008 guarantees
the rights of citizens to civil liberties, including the freedom of
expression, association and the right to follow one’s religion.
However, issues of minorities do not receive any national attention
and even if some issues emerge and are noticed in the public domain,
there are no civil society groups that can effectively take up and
advocate on the issues. The National Human Development Report
2018 also states that the government has restricted civil liberties ‘to
avoid breaches of peace’ in soliciting applications for licenses and
prohibiting assembly in designated places also reinforced by the
Penal Code of Bhutan which prohibits promotion of civil unrest.*
The Human Rights Report 2018 also notes that citizens in Bhutan
were careful when exercising freedom of expression as they could
be charged with defamation, especially if they criticise powerful
persons in the country.®

Age Bangladesh, February 28, 2020, https://www.newagebd.net/article/100773/
thousands-protest-against-delhi-violence-in-dhaka.

32 US Commission on International Religious Freedom, Annual Report 2020
(Washington DC: USCIRF, 2020).

33 New Age Bangladesh, ‘Al wants unconditional release of Shariat Bayati’,
New Age Bangladesh, February 15, 2020, https://www.newagebd.net/article/99644/
ai-wants-unconditional-release-of-shariat-bayati.

34 United Nations Development Program, Bhutan National Human
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Over the years, CSOs in Bhutan have faced several constraints
due to legislation which deters CSOs from taking up certain
activities. For example, the Civil Society Organisation Act 2007 is
silent about the advocacy function and role of CSOs.** Moreover,
any advocacy taken up by CSOs may be construed as a ‘political’
activity which the Act rules that CSOs cannot indulge in. This
opaqueness and fear deter any advocacy work by CSOs in support
of the issues faced by their target group.

According to Freedom House Report 2018, there are multiple
media houses but all of them are dependent on the government for
income from advertisements.” This is true at present as well. An
amended Bhutan Information, Communications, and Media Act was
passed in 2018,% which calls for strengthening the independence of
the media for a free and vibrant fourth estate. A Media Council has
also been established, which, among others, monitors offensive and
harmful content, raising fears that it may erode freedom and induce
greater self-censorship among media professionals.

In Bhutan, proselytisation is banned. Furthermore, religious
organisations are required to be apolitical while conducting all
operations without commercialisation and distribution of profits
to their members, board members among others.*” There have also
been reports of Christians being deprived of state benefits and
experiencing harassment, especially in rural areas. In the country,
it is also estimated that most Christians are Lhotsampas, who
are people of Nepali origin and a minority in Bhutan. Therefore,
Christians, in particular, could be bearing a burden of double
discrimination.

Publications/OHCHRreport2018.pdf.

36 ‘CSO Authority’, Civil Society Organizations Authority, accessed September
16, 2020, https://www.csoa.org.bt/public/w.
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India

The past year witnessed multiple events that affected India’s
minorities and cemented the hold of majoritarian politics in the
region. Momentous developments of 2019, such as the revocation
of Muslim-majority Kashmir’s limited autonomy, * the conclusion
of the National Register of Citizens (NRC) exercise in Assam, *
which has put 1.9 million people at risk of statelessness, and the
enactment of the Citizenship Amendment Act, all continued to
have ramifications in 2020.* International and national watchdogs
have expressed concern over these actions of the government.
The Covid-19 pandemic provided majoritarian actors yet another
opportunity to strengthen religious polarisation, even as the
country continued to grapple with a rising number of infections
and fatalities.

The Citizenship Amendment Act (CAA) triggered widespread
protests, which led to several arrests.” The Act was passed by
the Parliament on December 11, 2019 and came into effect from
January 10, 2020.** The CAA amended the country’s citizenship
rules to make it easier for specific religious minorities from India’s
neighbouring countries to gain citizenship in India. The Act
excluded Muslims from thislist of minorities, including documented
persecuted Muslim groups, such as Ahmadiyas, Rohingyas, and

40 Syed Ata Hasnain, ‘A Year After Abrogation of Article 370 and 35A, the
Outcomes Are Barely Understood’, The Wire, August 5, 2020, https://thewire.in/
security/kashmir-article370-abrogation-success-security.

41 India Today, ‘Assam final NRC list released: 19,06,657 people excluded,
3.11 crore make it to citizenship list’, India Today, August 31, 2019, https://
www.indiatoday.in/india/story/assam-final-nrc-list-out-over-19-lakh-people-
excluded-1593769-2019-08-31.
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UN human rights office’, UN News, December 13, 2019, https://news.un.org/en/
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others.” Protests erupted throughout the country including in
New Delhi, Mumbai, Bangalore, Hyderabad, and Kolkata.* In the
Uttar Pradesh province, at least 23 persons were killed, more than
83 seriously injured, and hundreds were detained in a state-wide
crackdown against protesters .’ Police forces have used the spread
of Covid-19 to erase all traces of the protests, dismantling art
installations from prominent sit-in site and arresting organisers.*
A case is currently pending in the Supreme Court on the state’s use
of lockdown to silence protestors.”

The country’s Muslims continued to be the targets of polarisation
and identity-based violence. In February 2020, targeted violence
in the capital Delhi resulted in at least 53 deaths, majority
Muslims.*® There are allegations of leadership of the governing
party’s members, individuals in the police force, and propagators

51

of ‘Hindutva’ instigating violence in those cases.”! Targeting
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States Commission for Religious Freedom, February 2020. https://www.uscirf.

gov/sites/default/files/2020%20Legislation%20Factsheet%20-%20India_0_0.pdf.
46 Frontline, ‘Countrywide CAA & NRC protests: Secular unity’, The Hindu,

January 17, 2020, https://frontline.thehindu.com/cover-story/article30431601.ece.

47 ‘Deaths in anti-CAA protests: UP police 'pressuring' kin not to pursue
murder cases’ Counterview, March 16, 2020, https://www.counterview.
net/2020/03/deaths-in-anti-caa-protests-up-police.html.
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painted-white/387086; Brinda Karat, ‘Lockdown Being Misused to Persecute
Government's Critics’, April 13, 2020, https://www.ndtv.com/opinion/lockdown-
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lockdown, Delhi Police target and arrest anti-CAA protesters from Jamia Nagar’,
April 15, 2020, https://caravanmagazine.in/politics/anti-caa-protesters-jamia-
arrested.

49 Scroll, ‘As Delhi Police use lockdown to arrest anti-CAA activists, courts
must act to check abuse of power’, Scroll, May 26, 2020, https://scroll.in/
article/962930/as-delhi-police-use-lockdown-to-arrest-anti-caa-activists-courts-
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of Muslims, in particular, is state sanctioned to the extent that
working-class Muslims and youth activists, including women
and students, continue to be arrested arbitrarily*® with fabricated
cases and charged under the Unlawful (Activities) Prevention Act
(UAPA).>

Early efforts to control the pandemic after the national lockdown
in March were also beset with polarisation, as a Tablighi Jamaat
congregation in Delhi became a Covid-19 ‘hotspot’. This led to
intensified targeting of Muslims, with a concerted disinformation
campaign seeking to paint the community as guilty of spreading
the virus, and several attacks and social boycott campaigns across
the country.®® The government gave a fillip to these efforts by
registering criminal cases against 34 Jamaat members, including 28
foreigners. In August, the Bombay High Court struck down these
cases, remarking that the Jamaat members were made ‘scapegoats’
and that the propaganda against their religious activity was
unwarranted.”

Documentation of the Oppressed, a hate crime documentation
platform, recorded 71 incidents targeting India’s Muslims since
January 2020. These included murders/lynching, physical assault,
cow-related violence, attacks on religious infrastructure, and more
recently Covid-19 related targeting. Other minorities have also
faced increased targeting and harassment. Reports by Christian
groups indicate that the community continues to suffer through

52 Scroll, ‘SC took only 24 days to deliver Bhushan verdict—even as Kashmir,
CAA matters await decisions’, Scroll, August 20, 2020, https://scroll.in/
article/970929/sc-took-only-24-days-to-deliver-bhushan-verdict-even-as-kashmir-
caa-matters-await-decisions.
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54 Newsclick, ‘Corona Jihad and Media's Communal Polarisation’, Newsclick,
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Covid-19 restrictions. According to one report, there were 135
cases of attacks against Christian houses, churches, and individuals
during the lockdown till June.”” Another report stated that hate
crimes against Christians in India, including murders, rapes, arson,
and attacks on places of worship had risen by 40.87 per cent since
2019, recording 293 such cases.” One of the worst recorded cases
was of a 14-year-old boy being brutally murdered for his and his
family’s converting to Christianity.”” There have been reported
incidents of attacks on Christian indigenous families in rural
Chhattisgarh as well.®°

Dalits too continued to be subjects of targeting. More than 200
cases of atrocities against Dalits were documented by civil society
groups between April and June 2020. These included murder,
lynching, sexual violence, police brutality, and torture. There has
also been a spike in violence against Dalit women, with multiple
reports of murder, rape, physical molestation, and acid attacks.*!

In Muslim-majority Kashmir, the systematic repression of
dissent following the revocation of limited autonomy in August
2019 has continued to take a heavy toll. During the first six months
of 2020, Kashmiri civil society groups recorded 32 extrajudicial
killings.** Alongside, the blockade on high-speed internet, now in
force for almost a year, continued.®® The dearth of fast and reliable
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internet is reported to have greatly hampered the Kashmiri medical
community’s efforts against Covid-19.* Press freedom in Kashmir
also came under attack, with the announcement of a new media
policy that allows authorities to decide what constitutes ‘anti-
social’ and ‘anti-national’ content.®®

These, and other developments, have led to a continuing spate
of international censure toward the Indian government. In May,
the UN Special Advisor on Prevention of Genocide expressed
concern at increased hate speech and discrimination against
minorities in India.®® Also in May, the United States Commission
for Religious Freedom (USCIRF) recommended to the US State
Department that India be designated as a ‘country of particular
concern’® In June, the UN Office of the High Commissioner for
Human Rights (OHCHR) condemned Indian authorities’ crackdown
against anti-CAA protestors, stating that it was ‘clearly designed
to send a chilling message to India’s vibrant civil society’.*® The
same month, it also expressed alarm at the country’s clampdown
on freedom of expression during the pandemic. In July, India was
again noted as having stigmatised minorities during the pandemic
by the OHCHR.® Also in July, four UN Special Rapporteurs made
their third communication to the Indian government over its

64 Kashmir Observer, ‘Is 4G Ban Failing Kashmir’s Covid-19 Fight Back?’
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various human rights violations in Kashmir since August 2019,
public.”

Nepal

With the promulgation of its new constitution in 2015, Nepal was
declared a secular democratic republic and committed itself to
embracing the principles of inclusion and uniform development
across the country. However, religious minorities, gender and
sexual minorities, Dalits, and refugees continue to face identity-
based violence. In its 2020 report to the UN Human Rights Council,
Human Rights Watch affirmed that Nepal has failed to live up to its
commitments on transitional justice and has also not acted on the
recommendations from the last UN review either.”!

Of the Bhutanese refugees, who had fled ethnic persecution from
Bhutan in the 1990s, around 7000 remained in Nepal as of 2019, while
the rest have been resettled in eight countries.” The United Nations
High Commissioner for Refugees (UNHCR) has publicly stated that
it will not be supporting the remaining Bhutanese refugees in Nepal
from 2020 onwards.” While the agency has reached an agreement
on the refugees’ shelter, food, education, employment, and health
services with local agencies and organisations,™ there is concern
among the remaining refugees about their future.”
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Likewise, there were an estimated 13,000 undocumented Tibetan
refugees in Nepal as of 2019.7 Being undocumented renders them
unable to access education, employment, and other government
schemes and provisions. While the situation for Tibetan refugees
in the country had been precarious during the visit of Chinese
President Xi Jinping to Nepal in October last year,” news reports
in January 2020 revealed that an agreement on the Boundary
Management System between the two countries included a
provision which compels either government to hand over each
other’s nationals who have crossed the border illegally.”® This is
likely to have massive implications for Tibetans trying to flee to
Nepal en route to India, and is a violation of the principle of non-
refoulement.” Following this, there have been reports of the US
Embassy in Nepal ‘pressing’ the Foreign Ministry and Home
Ministry to issue travel documents to Tibetan refugees.®

As of January 2020, there were reportedly around 900 Rohingya
refugees in Nepal.® In April, officials from the area in Kathmandu
where Rohingya who could not work legally were surviving on
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unofficial aid, stopped providing aid to them, claiming that it was
not sustainable.®

The US Commission on International Religious Freedom
(USCIRF) 2020 Annual Report does not designate Nepal as a
country of special concern but does mention instances of religious
intolerance in the country.®* The report also warned of the rise
of ethno-religious nationalism in Nepal, as a number of Nepali
politicians continued their push to redefine Nepal as a Hindu state.®
The report acknowledged the government’s decision to begin the
implementation of an anti-conversion law, leading to the arrests of
members of religious minority communities, especially Christians,
for alleged acts of proselytisation.* There have also been several
reports of Nepal’s religious minorities, specifically Muslims, being
targeted during the Covid-19 lockdown.®

Despite the criminalisation of caste-based discrimination,
many children from the Dalit community are not able to attend
school regularly, with many dropping out eventually.” Cases
of discrimination against Dalits in accessing housing and sites
of worship were also documented.®® In March 2020, a caste

82 S. Pandit, ‘Municipality Stopped Relief to Rohingya Refugees’, [Rohingya
saranarthi siwirma nagarpalika le rokyo raahat] OnlineKhabar, April 6 2020,
https://www.onlinekhabar.com/2020/04/851724.

83 United States Commission on International Religious Freedom, Annual
Report 2020 (Washington D.C.: USCIRF, 2020) https://www.uscirf.gov/sites/
default/files/USCIRF%202020%20Annual%20Report_Final 42920.pdf.

84 ‘Nepal party demands govt to declare country as Hindu state’, The Week,
March 15, 2019, https://www.theweek.in/news/world/2019/03/15/nepal-party-
demands-govt-to-declare-country-as-hindu-state.html.

85 Catholic News Agency, ‘Arrest of Christians in Nepal prompts religious
freedom worry’, Catholic News Agency, April 27, 2019, https://www.
catholicnewsagency.com/news/arrest-of-christians-in-nepal-prompts-religious-
freedom-worry-81923.

86 ‘Five Christians, Including One American, Arrested in Nepal Under Anti-
Conversion Law’, Persecution.Org, April 24, 2019, https://www.persecution.
org/2019/04/24/five-christians-including-one-american-arrested-nepal-anti-
conversion-law.

87 National Human Rights Commission Nepal, Annual Report (Kathmandu:
NHRC Nepal 2019) https://www.nhrcnepal.org/nhrc_new/doc/newsletter/
Annual Report 2076 English min.pdf.

88 ‘Dalit student asked to evacuate room in Tarakeshwor Municipality ’, Nepal
Monitor, March 6, 2020, https://nepalmonitor.org/reports/view/28082; R. Gahatraj,
‘Banke Dalits discriminated against on Shivaratri festival’ The Kathmandu

102




LAW & SOCIETY TRUST

discrimination case was filed by a Dalit ward chairperson against
a local for using derogatory language.® In another instance, a Dalit
elected official reported the use of slurs against him by an office
assistant.”

In May 2020, the members of Nepal National Oppressed Students’
Union padlocked the Gurukul Sanskrit School in Bhadrapur, in
southeast Nepal, after the school administration denied admission
to a Dalit student.” Also, in May, in a case that gained national
prominence, a 21-year-old Dalit boy and his friends were beaten
and thrown into a river by a large gathering of mostly ‘upper-
caste’ villagers, resulting in their deaths.”” In May, a 13-year-old
Dalit girl was allegedly raped and killed by a 25-year-old ‘upper-
caste’ villager in Rupandehi district; the police deemed the action
a suicide.” The police took the accused into custody only after a
national outcry.” The UN High Commissioner for Human Rights
called for an independent investigation in both these cases.”

Gender and sexual minorities too face adversities in the country,
resulting in an alarming increase in issues related to their mental
health.” In July, the National Human Rights Commission released a
report, warning that sexual and gender minorities in southern
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Nepal were most in need of protection, and urged the government
to introduce programmes to make them economically self-reliant.”
The report further recognised that despite constitutional rights,
the LGBTIQ+ community in Nepal continue to be discriminated
against and stigmatised due to their sexual orientation.”

Indigenous communities in the country have also reported
discrimination, specifically with cases of forced displacement.
Nepal’s laws recognise only official title holders of land, making
it easy for indigenous communities to be removed from land
that they have lived in for generations. As highlighted by both
Human Rights Watch and Amnesty International, such forceful
removal violates Article 10 of the United Nations Declaration on
the Rights of Indigenous Peoples. In July 2020, park rangers and
soldiers at the Chitwan National Park were accused of killing a
man, and destroying and burning houses in two separate incidents
within the month.”” The man killed was a member of the Chepang
indigenous community, and the houses belonged to members of
the same community. In June 2020, members of the indigenous
Tharu community were forcibly evicted by authorities at Bardiya
National Park. Nepal’s Human Rights Commission is currently
investigating the incident.'®

Pakistan

The situation of Pakistan’s ethnic and religious minorities remains
challenging. Though the Ministry of Human Rights and Minorities
Affairs is committed to working actively with NGOs against the
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persecution of religious minorities, implementation of safeguards
and rule of law remains very weak. Pakistan has a population
of around 200 million, though reliable disaggregated data on
population statistics broken down by religion is not available - the
results of the latest 2017 census remain disputed and have not been
accepted by several religious minority communities.'™ According
to the 1998 census, the country had around 2 per cent Christians,
1.85 per cent Hindus, and 0.22 per cent Ahmadiyas.'"*

Ahmadiya places of worships have continued to come under
attack. On February 6, a mob stormed into and forcibly occupied a
100-year-old Ahmadiya mosque in Kasur, Punjab. Succumbing to
pressure, local authorities handed the mosque over to hardliners.'®
In July 2020, graves belonging to Ahmadiyas were desecrated in the
Punjab province.’* Also in July, the All Party Parliamentary Group
for the Ahmadiya community noted the spread of anti-Ahmadiya
vitriol to other parts of the world as well in their report.’®

On May 5, Pakistan’s cabinet established the National
Commission for Minorities (NCM), but announced that it would not
have Ahmadiya representatives, arguing that they did not ‘fall in
the definition of minorities’* The formation of the NCM had been
recommended by multiple actors, including UN treaty bodies and
USCIREF, and the creation of a ‘national council for minorities’ was
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also part of the Supreme Court of Pakistan’s landmark judgement
on minority rights in June 2014. However, the formation of the
NCM has been widely criticised by human rights groups and civil
society as largely tokenistic. The NCM was also not passed by the
parliament but was notified as a judicial order during the tenure of
the previous government.’”’

In December, during an International Day of Tolerance event, an
Administrative Service officer had exhorted Pakistanis to respect
equal right of the religious minorities, including Ahmadiyas.
Protesters, mainly from Jamat-e-Islami, marched to her office and
asked to explain her position on the Ahmadiya community, forcing
Hussain to not only apologise for her comments, but also to state
that Ahmadiyas were non-Muslims and infidels.!*®

Religious minorities, including Hindus and Christians, have been
targeted in identity-based crimes as well. In February, a 22-year-
old Christian labourer was tortured and beaten in Kasur, a city just
outside Lahore. According to a local newspaper, he was accused
of ‘polluting’ a tube well where he was bathing and brutally beaten
by local Muslims. The local police allegedly stood by and did not
intervene. He died at a hospital soon after.'”

On 20 May, 25 houses belonging to members of the Hindu
community were levelled and another 10 partly demolished by
local authorities in Yazman, Bahawalpur. An independent fact-
finding mission by the Human Rights Commission of Pakistan
(HRCP) found that the demolition was carried out despite a
restraining order.!*
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In June, a Christian man was fatally shot multiple times by a
local, due to alleged disapproval to a Christian family moving
in the neighbourhood."! In July, news emerged that a 14-year-
old Christian girl, who was forcibly married and converted into
Islam in 2019 is now pregnant and remains in the custody of her
kidnappers.'? Pakistan’s legal system has failed to grant the girl
any relief so far.

Religious minorities are also specific targets of the country’s
blasphemy laws. On April 30, 2020, a 55-year-old Ahmadiya
woman was convicted of blasphemy in Cheleki. The case allegedly
stemmed from the woman donating money for an event being held
in a non-Ahmadiya mosque in the community. Her donation was
rejected, and she was allegedly assaulted by the non-Ahmadiya
residents of Cheleki, who then filed a case of blasphemy against
her.'® In December 2019, a US Fulbright scholar and lecturer in a
university in Multan was sentenced to death for blasphemy. He had
been arrested in 2013 for allegedly posting derogatory comments
about Prophet Muhammad on social media.**

In June 2020, the trial of a Christian couple, who have been
accused of blasphemy and have spent six years imprisoned already,
was effectively adjourned indefinitely.'® In July 2020, Khawaja
Asif, Pakistan’s former Foreign Minister, was also accused of
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blasphemy for speaking in favour of religious equality."** In May, in
Sialkot, a football maker was accused of blasphemy due to a design
on the ball, which members of the Tehreek-e-Labbaik Pakistan
(TLP) deemed insulting to Islam."” In June, an assistant professor
at Shah Abdul Latif University also faced blasphemy charges, for
remarking that Islam is a male-dominated religion.'**

Intersectional identities are at much greater risk, as shown by
the rape and murder of a 15-year-old Christian transgender boy
in Faisalabad. Urgent appeals were made to the Human Rights
Minister, and a suspect was subsequently arrested.'”” In March
2020, a Pakistani official in Karachi reassured the transgender
community of government support during the Covid-19 pandemic,
bringing the minority community some relief.**

In its 2020 Annual Report, the USCIRF renewed their designation
of Pakistan as a ‘country of particular concern’ for engaging
in ‘systematic, ongoing, and egregious violations of religious
freedom.’*?! The Sindh government’s rejection of a bill to criminalise
forced conversions, which specifically affects women from minority

communities, was seen as a failure to uphold religious freedom.'*
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Some positive developments, however, include the foundation of
the country’s first Sikh university, reopening of a temple in Sialkot,
as well as some acquittals in blasphemy cases.'®

Sri Lanka

The island nation continues to grapple with ethnic and religious
strife, one of the most visible cases of which was the Easter
bombings in April 2019 with 8 blasts in and around Columbo
targeting churchgoing Christians.'® On February 26, 2020, Sri
Lanka formally notified the UN Human Rights Council that it was
withdrawing from the UN resolution on post-war accountability
and reconciliation, known as Resolution 40/1,'” deeming the
commitments made in the resolution ‘impractical, unconstitutional
and undeliverable’. Human rights activists say that this decision
indicates a lack of commitment towards addressing violations of
human rights, especially those suffered by the Tamil community,
that took place during the war.

The immediate aftermath of the Easter bombings was attacks
against the Muslim community in the country,'* with Muslim voters
being targeted during the November 2019 Presidential elections.”” In
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April 2020, a prominent Sri Lankan lawyer was arrested for an alleged
connection to the bombings under the Prevention of Terrorism Act
(PTA), and was denied access to his lawyers nor produced in the
court of law for more than three months."® A retired government
official with a history of critiquing religious fundamentalism and
racism in Sri Lanka'” was also arrested in April over a post calling for
a ‘jihad (struggle) of thought’ against all forms of fundamentalisms
and racism persecuting Muslims in the country.'*

In May, a young, autistic Muslim boy was assaulted and abused
by policemen using Islamophobic slurs. CCTV recording of the
entire incident is available, yet three police officers involved have
only been indicted.”” A Human Rights Watch report has also
accused the Sri Lankan government of using Covid-19 to stoke
communal tensions."* Authorities reportedly did not counter calls
to boycott Muslim businesses on social media, as well as false
allegations of the community spreading Covid-19 deliberately. In
March 2020, the government also required remains of all Covid-19
victims to be cremated, going against the burial traditions of some
religious minorities.'*
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The United Nations Rapporteur on Freedom of Religion or
Belief, in their report in March 2020, addressed the tense situation
in Sri Lanka following the Easter Sunday attacks, and the lingering
impact of the lack of accountability and resolution of issues arising
from the civil war.”** The report also acknowledged the increasing
polarisation in the country along ethno-religious lines. The election
of Gotabaya Rajapaksa, brother of two-term President Mahinda
Rajapaksa, has seen the government move towards a majoritarian
stand, with the President pledging in front of the Parliament to
protect and nurture Buddha sasana as part of his government’s
policy.’*

Women activists who have been working to reform the Muslim
Marriage and Divorce Act for decades expressed concerns at a Bill
put forth to repeal it,"”* as the Bill does not represent the interests
of Muslim women and children.'” Rather, the bill serves the ‘One
Country, One Law’ discourse, a divisive notion that selectively
attacks minority identities and practices, asking for them to
be brought under a blanket Sri Lankan identity, culture, or law.
The proposed Bill reflects a growing intolerance of religious and
cultural diversity in Sri Lanka and signals a majoritarian intent to
assimilate minorities.

The effects of the country’s civil war continue to shape national
discourse. It was reported on 21 January 2020 that President
Gotabaya Rajapaksa decided to issue death -certificates to
the thousands of people still declared missing or forcefully
disappeared during the country’s civil war!® Human rights
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activists highlighted that truth was an important element of the
families’ demands, as they seek information on what happened to
their loved ones after their abductions, or after they were handed
over to the forces.” They urged the government to provide the
families with the truth as well, and not simply a death certificate
and monetary compensation.

During the annual Independence Day celebrations on February
4, 2020, the national anthem was only sung in Sinhala.'*® This was
done despite the fact that Tamil is one of the official languages of
Sri Lanka, and the national anthem has historically been sung in
both languages. This action was critiqued by many as exclusionary
towards the Tamil communities. The singing of the anthem in
Tamil is merely symbolic, given the absence of state commitment
to ensure true equality and protections for these communities,
and its removal was indicative of the lack of even such a small
commitment.

In June 2020, the President appointed a Task Force for
Archaeological Heritage Management in the Eastern Province.
The Eastern Province is presently inhabited by equal proportions
of Sinhala, Tamil, and Muslim citizens. Historically, a majority
of the population was Tamil, but the demography has been
altered significantly through government-organised colonisation.
However, the Task Force has no Muslim or Tamil members and
consists almost entirely of Sinhala military personnel and Buddhist
monks. This composition, in addition to existing tensions around
land in the Province, have raised concerns that the Task Force will
overlook the concerns of Tamils and Muslims in its activities."*!
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In July 2020, security forces attempted to restrict a memorial
mass for Tamil civilians who had lost their lives 25 years ago in
the Sri Lanka Air Force bombing of the area and church in Navaly.
The local police had requested to issue an injunction, labelling the
event as a ‘protest’, which was denied by the Mallakam Court.
During the memorial, many police, Special Task Force members,
and intelligence personnel in civilian clothing were present
around the area, and surveillance had begun a few days prior. The
police attempted to restrict mourners, maintained a close watch
throughout, and the intelligence personnel photographed those
lighting lamps and gathering.'**

On June 30, 2020, the Core Group on Sri Lanka at the UN Human
Rights Council 44 reiterated their disappointment at Sri Lanka’s
withdrawal from UNHRC Resolution 30/1, while remaining
committed to ‘advancing the resolution’s goals of accountability,
reconciliation, and inclusive peace in Sri Lanka. The Group
also highlighted the continued targeting of minorities through
‘the pardoning of Sergeant Sunil Ratnayake and promotion of
others accused of serious violations during the conflict, and the
militarisation of a wide range of civilian functions’***

In August 2020, the government released a statement of policy at
the opening of the newly elected Parliament. The Tamils’ demand
for afederal constitution was negated with the government claiming
that it had a massive mandate to retain the unitary constitution.
The President reiterated the emphasis on ‘one country, one law for
all the people’, and pledged to protect Buddha sasana. An advisory
council comprising of only Buddhist monks has also been set up to
give advice on governance.'*
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Commentary

South Asia remains a challenging geopolitical part of the world
with 25 per cent of world population and 4 per cent of the world’s
economy. It has witnessed decades of insecurity, conflict and
continued poverty. The countries in the region have struggled to
catch up with the steady progress of other regions in Asia and
have been partially successful in developing their economies and
societies. However, despite everyone’s hope that a functioning
regional cooperation for economic development could help
the region for greater economic integrity and prosperity, the
political dispute and social and structural challenges unhinged
the prospect of a better region for its populations, in particular
the vulnerable minorities. Key elements to stability in the region
therefore would not be found in greater regional cooperation and
economic relations but rather should be sought and traced back to
the cohesiveness of internal democratic political, social, economic
and cultural structure where it allows for vibrant civil society, and
respect for minorities and their rights and freedoms.

In a region that encompasses 25 per cent of world population
and only contribute to 4 per cent of the world economy, it is very
much telling us why we have not been successful as other regions
are in the other part of the world. The problem and issues related to
our region is rooted to our lack of understanding of the importance
of adhering to the principle of human rights and freedoms,
regional cooperation, respect and protection for minority rights
and expanding and freeing spaces for civil societies.

While in the face of growing population, decaying infrastruc-
ture, degrading environments our governments in the region do
little and lack the resources and capacities to address challenges
arising from these issues, they always find ways to securitise
the civic space and blame others, often vulnerable minorities,
and minority rights activists and civil society organisations for
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pointing to these structural problems and consequential failure in
our region.

In the past decade, a prominent team of human rights activists,
scholars, women rights leaders, and I have tried to advocate
for a regional human rights mechanism. Unfortunately, such a
mechanism will remain a dream to be materialised in the future.
However, we are benefiting from the strong network and coalitions
of civil society in the region who place much of their focus and
efforts on our problems, human rights issues and challenges both
at the national level and across our unstable region.

The current report that sheds light on the situation of civic space
for minorities in South Asia is an interesting and credible example
of how our civil society and human rights networks in the region
have been trying to fill the gap that exists in the absence of a regional
intergovernmental system of cooperation and a regional human
rights mechanism. I am thrilled to see the findings of the team in
the region which points to the importance of a free space for civil
society and respect, promotion and protection of minority rights.
Though I must express my appalled sense of worries and concern
over the findings of the report, I hope these findings which are well
researched, fact based and informative are used by the states in the
region to correct the poor course of their actions towards minority
rights and civic space. I also hope that this report provides a tool
and venue for discussion between the international organisations,
civil societies, human rights and civil and democracy and minority
rights activists to educate and raise awareness among publics and
inform policies and programs in the region.

I strongly believe that our region will benefit from greater
freedom provided to our civil society and better protection, respect
and support for minority rights. This report clearly indicates that
our countries’ approach has been closing civic space for minorities
and weakening or damaging the state capacity to fulfil its obligation
under the international human rights law and international
obligations.

I advocate and join my voice strongly with our human rights
activists, civil society leaders, NGO and minority rights advocates
for a better region for minority and their rights and freedom. This
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report places a good list of recommendations that should be taken
into consideration and a clear description of the current state of
affair that must be improved. It is my genuine wish to see a change
in the situation in our region so the people living in our region
will live in liberty, dignity, prosperity and free from want and free
from fear.

Dr Sima Samar

Chairperson
Afghan Independent Human Rights Commission
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Commentary

The South Asia Collective’s South Asia State of Minorities Report
2020: Minorities and Shrinking Civic Space in the countries
of the region invites the attention of human and civil rights
activists of the region, international watchdogs and UN bodies
to the increasing authoritarian, discriminatory and repressive
tendencies in almost all the countries of the region, with a
notable exception of Bhutan. From the world’s largest democracy,
India, to relatively more democratic Nepal, ethically divided Sri
Lanka, to censuring Pakistan and war-ridden Afghanistan to
‘secularising’ Bangladesh, most countries of the region compete
in terms of discrimination against religious and ethnic minorities,
majoritarian rule bordering fascism and decimating civil and
human rights, suppression of freedom of expression in particular.
Be it Tamils in Sri Lanka, Muslims and Kashmiris in India, Baloch
and religious minorities in Pakistan, Hindus and Urdu-speakers
in Bangladesh, the minorities continue to be repressed and
expropriated.

With the rise of ethnic-religious nationalism and authoritari-
anism across South Asia, except in Nepal and Bhutan, the dete-
riorating state of human and civil rights is crossing all alarming
proportions. Still worse, unscrupulous state and non-state actors
are enjoying a rabid culture of immunity putting life and securi-
ty of human rights activists in perpetual jeopardy. The intra and
inter-state conflicts reinforce a jingoistic environment as media
tied to national markets become a tool in fanning chauvinism, na-
tionalism and cross-border tensions. In an adverse environment,
freedom of expression and media is the principal casualty with
Pakistan leading the censorship regime in the region.

While providing historical background, the 2020 Report rightly
points out the major deficits of rights and freedoms in the countries
of the region. It offers remedies and recommendations to save
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the situation from getting bad to worse. On behalf of myself and
South Asian Free Media Association (SAFMA), I laud the efforts of
authors of this illuminating report for their valuable contribution
to the cause of human and civil rights in South Asia.

Imtiaz Alam
Secretary General
South Asian Free Media Association
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Appendix II: Assessment of Civic Space
in South Asia (online survey)
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Survey Guidelines

In a democratic society, civil society provides additional checks on the
legislative and executive branches of government. As such, it is also
expected that any government will have an incentive to establish its
own checks and balances over civil society. Such a relationship com-
prises both confrontation and cooperation, and is also characterised
by the ambivalence of governments towards civil society that may
range from distrust to full partnership in activities such as civic en-
gagement or development endeavours.

The closing of civic space, however, can result in the weakening
of measures that protect civil and political rights, and can create
an unfavourable situation for sustainable economic, social and
human development. Hence, it is the duty of a conscious society
to constantly be on the watch for any shrinking of the space for
civil society to operate, and seek or suggest ways to reverse any
such trend.

This survey is an attempt to gain a better understanding of the
state of civic space in South Asia in general as well in the different
countries of the region. It is being undertaken by the South Asia
Collective, an informal network of organisations representing the
different countries of the region working to highlight the condition
of minorities in the region and protect and promote their rights
(http://thesouthasiacollective.org/) through publications such as
the annual ‘South Asia State of Minorities Report’, accessible at

http://thesouthasiacollective.org/annual-reports/. This survey will

form part of the 2020 report which is focusing on the theme of civil
space and minority rights.

Apart from a short preliminary part on personal details, the survey
consists of 39 questions divided into five sections dealing with civil
liberty, civil society, freedom of expression, freedom of peaceful
assembly, and legitimacy of the present government, specifically
the central government. These questions have been adapted from
the V-Dem Annual Democracy Report 2019, Freedom in the
World 2020, and CIVICUS Monitor. All the questions have been
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formulated on a Likert Scale, ranging from strongly disagree to
strongly agree. Completing the survey will likely take you around
half an hour.

We emphasise that your response to the survey questions shall
remain confidential. The data will be available to a select number
of analysts, but will be anonymised beforehand in order to protect
your identity. Your participation is entirely voluntary.
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